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Real  Property 

I.    THE  NATURE  OF  OWNERSHIP  IN  LAND 

A.    Real  Property  and  Personal  Property  Distinguished 

1.    The  Nature  of  a  Personal  Chattel 


STORY  CASE 

Mr.  Norton  sold  lot  number  25  of  block  10,  in  Evans- 
ville,  Indiana,  to  Frank  Sievers.  After  the  latter  had 
contracted  to  buy  the  lot,  he  was  surprised  one  day  to 
notice  that  Joseph  Stryker  was  removing  certain  lawn 
fountains  which  Norton  had  previously  placed  on  the 
lot.  Upon  inquiry,  Frank  Sievers  learned  that  Mr. 
Norton,  after  selling  the  lot,  sold  these  fountains  to 
the  Western  Marble  and  Stone  Company,  to  be  used  in 
the  beautifying  of  a  neighboring  lawn.  Sievers  sued 
the  Western  Marble  and  Stone  Company  for  remov- 
ing the  fountains,  claiming  that  they  were  a  part  of 
the  real  estate  passing  to  him  under  the  contract.  Is 
there  justice  in  his  suit? 

RULING  COURT  CASE 

Jenkins  vs.  McCurdy,  Volume  48  Wisconsin  Re- 
ports, Page  628;  Volume  4  Northwestern  Reports, 
Page  807. 

Thompson  was  originally  the  owner  of  certain  lands 
which  he  conveyed  to  Jenkins,  the  plaintiff  in  this  ac- 
tion. Subsequently,  Thompson  sold  certain  wood, 
which  was  \ymg  on  the  lands,  to  McCurd}^  the  defend- 
ant. Jenkins  contended  that  the  wood  was  part  of 
the  real  estate  and  passed  to  him  by  the  deed  from 
Thompson,  and  that,  therefore,  the  latter  had  no  title 
to  the  wood  when  he  made  his  attempted  sale  to  Mc- 
Curdy ;  and  that  such  sale,  therefore,  was  of  no  effect. 

McCurdy  contended  that  the  wood  was  personal 
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property,  and  did  not  pass  by  Thompson's  deed  of  real 
estate  to  Jenkins,  and,  therefore,  the  subsequent  sale 
by  Thompson  to  him  was  a  valid  sale,  giving  him  a 
right  to  take  the  wood.  This  is  an  action  by  Jenkins 
to  recover  the  taking  of  the  wood  by  McCurdy. 

Mr.  Justice  Orton  delivered  the  opinion  of  the  court 
and  decided  as  follows:  *'The  question  of  whethOT 
material  lying  on  the  land  is  personal  or  real  property 
depends  upon  whether  it  was  intended  to  be  used  sep- 
arately from  the  land  or  as  a  part  of  the  land  and  only 
in  connection  with  it.  Here,  if  the  wood  was  to  be 
used  as  firewood,  its  use  was  separate  from  the  land, 
and  it  would  be  personal  property ;  but  if  it  was  to  be 
used  as  a  filling  for  low  places,  etc.,  its  use  was  in  con- 
nection with  and  part  of  the  land,  and  it  was  a  part 
of  the  real  estate.  Since,  here,  the  intended  use  was 
for  firewood,  the  wood  was  personal  property,  and 
judgment  should  be  given  for  the  defendant  Mc- 
Curdy.'' 

RULING  LAW 
Story  Case  Answer 
The  term  "property"  used  in  a  strictly  legal  sense, 
denotes  the  rights  to  objects  against  others ;  but  in  the 
broad  sense,  as  commonly  understood,  the  term  signi- 
fies the  ownership  of  things  or  objects.  It  will  be  used 
in  this  sense  in  the  present  work.  Personal  property 
includes  all  those  objects  which  man  has  taken  into 
possession,  except  real  property.  The  latter  includes 
any  interest  in  land  for  one's  life,  or  longer.  Any 
interest  for  a  stated  number  of  years  is  considered 
less  than  a  life  interest ;  therefore,  an  interest  in  land 
for  ninety-nine  years  is  not  real  property,  but  per- 
sonal property.    Leaseholds  are  personal  property. 
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Personal  property  may  be  divided  into  two  classes : 
chattels  real,  and  chattels  personal.  Leaseholds  are 
chattels  real,  because  they  pertain  to  real  estate,  and 
have  the  general  characteristics  of  real  estate ;  so  also 
are  growing  crops  and  emblements.  Chattels  personal 
consist  of  corporeal  and  incorporeal  objects.  The  first 
consists  of  objects  of  which  the  owner  may  take  bodily 
possession — such  as  money,  furniture,  live  stock,  etc. 
The  second  consists  of  rights  against  other  persons — 
such  as  debts,  obligations  on  contracts,  trade  marks, 
etc.  These  are  invisible  property  rights,  and  cannot 
be  manually  delivered,  but  only  symbolically.  Stocks, 
bonds,  bills,  notes,  and  insurance  come  under  this  clas- 
sification. 

In  the  Story  Case,  we  have  a  case  converse  from  that 
of  the  Ruling  Court  Case.  In  the  latter,  real  prop- 
erty, by  physical  severence  from  the  land,  becomes 
personalty.  In  the  Story  Case,  property  once  obvi- 
ously personalty  is  placed  in  permanent  contact  with 
the  soil  for  the  improvement  of  the  same,  and  has  be- 
come real  estate.  Sievers,  therefore,  was  correct  in 
his  contention. 


2.    Annual  Crops 

STOBY  CASE 

Mr.  Austin  was  a  wealthy  farmer  living  in  eastern 
Iowa,  where  he  had  accumulated  a  fortune  by  raising 
corn.  At  the  time  of  his  death,  in  November,  he  had 
a  thousand  acres  in  corn,  most  of  which  was  not  yet 
husked.  A  will  was  found  which  did  not  mention  real 
estate,  but  provided  that  Mr.  H.  H.  Homer,  president 
of  Coe  College,  should  act  as  executor,  sell  all  the  per- 
sonal property  of  Mr.  Austin,  and  apply  it  to  the  Coe 
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College  endowment  fund.  Mr.  Homer  hired  men  to 
husk  the  ripened  corn  on  the  farm  and  sold  it  to  a  corn 
flake  company  in  Battle  Creek,  Michigan.  The  heirs 
of  Mr.  Austin  insisted  that  Homer  had  exceeded  his 
rights,  and  sued  him  for  the  proceeds  of  the  corn,  al- 
leging that  it  was  a  part  of  the  real  estate.  Will  Mr. 
Homer  be  compelled  to  deliver  the  proceeds  to  Mr. 
Austin's  heirs? 

BULING  COURT  CASE 

Sherman  vs.  Willet,  Volume  42  New  York  Reports, 
Page  146. 

Elmer  Willet  was  the  owner  of  a  farm  upon  w^hich 
a  mortgage  was  given  to  Zina  Cornell.  Upon  the  for- 
mer's death,  his  administrator  sold  to  Sherman,  the 
plaintiff  in  this  action,  the  crop  of  rye  then  growing 
on  the  farm,  and  not  yet  harvested.  Subsequently,  the 
farm  was  sold  to  satisfy  the  mortgage  of  Zina  Cornell, 
the  title  passing  to  Cornelius  Willet.  The  latter 
claimed  that  the  gromng  crop  passed  to  him  on  sale 
of  the  farm.  His  contention  would  be  correct  had  the 
growing  crop  been  a  part  of  the  real  estate,  for  the 
administrator  gets  title  only  to  personal  property,  and 
if  the  crop  was  real  estate  he  would  have  had  no  title 
to  convey  to  Sherman,  and  his  prior  sale  to  him  Would 
have  been  a  nullity.  Sherman  claimed  that  the  crop 
was  personal  property  passing  to  the  administrator, 
so  that  a  sale  by  the  latter  to  him  conveyed  good  title. 
Sherman  brought  suit  against  Willet  to  enforce  his 
right  to  the  crop  under  the  administrator's  sale. 

Mr.  Chief  Justice  Earl  delivered  the  opinion  of  the 
court:  "The  crop  of  rye  was  personal  property,  and 
as  such,  passed  to  the  personal  representatives  of 
Elmer  Willet,  to  be  applied  and  distributed  as  part  of 
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his  personal  estate,  and  the  administrator  had  a  right 
to  sell  it.  Hence,  there  is  no  room  for  doubt,  that  the 
sale  of  rye  to  the  plaintiff  by  the  administrator  was  a 
valid  and  legal  sale/'  Judgment  was  given  for  the 
plaintiff,  Sherman. 

BUUNG  LAW 
Story  Case  Answer 

Annual  crops,  fructus  industriales,  are  generally  re- 
garded as  personal  property,  and,  consequently,  may 
be  sold  as  any  other  personal  property;  and  no  writ- 
ing is  required,  as  is  the  case  with  natural  fruits  of  the 
soil.  Although  annual  crops  are  regarded  as  person- 
alty, they  pass  with  a  sale  of  the  land  to  the  grantee, 
unless  expressly  reserved.  Hence,  as  between  mort- 
gagor and  mortgagee,  a  mortgage  given  by  the  owner 
of  land  will  cover  the  growing  crops  upon  the  land 
mortgaged.  Upon  foreclosure  of  the  mortgage,  the 
crops  go  to  the  purchaser  of  the  land.  This  is  true, 
although  the  crops  pass  to  the  administrator  should 
the  mortgagor  die  before  foreclosure. 

In  the  Story  Case,  Mr.  Homer  was  authorized  to  sell 
the  personal  property  of  the  deceased.  In  husking  and 
selling  the  corn,  did  he  deal  with  personal  or  with  real 
property?  Corn  is  an  annual  crop  peculiarly  the  fruit 
of  human  industry,  and,  therefore,  regarded  as  per- 
sonalty even  though  still  attached  to  the  soil.  Mr. 
Homer  may  apply  the  funds  to  the  Coe  College  endow- 
ment. 


3.     Natural  Fruits 
STORY  CASE 

Mr.  Silas  Hoover  lived  in  southern  Missouri  during 
the  Civil  War.    He  owned  a  large  orchard  of  apples, 
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which  were  just  ripening  as  the  western  wing  of 
Grant's  army  was  pressing  through  the  south  central 
states  toward  New  Orleans.  One  day  an  officer  of  the 
Union  forces  rode  up  to  the  Hoover  Manse  and  pre- 
sented a  writ  to  Mr.  Hoover,  by  which  he  was  informed 
that,  under  the  act  of  Congress  permitting  officers  to 
requisition  any  personal  property  either  in  friendly  or 
unfriendly  territory,  his  orchard  was  hereby  requisi- 
tioned by  the  fourth  and  fifth  Illinois  regiment.  Mr. 
Hoover  was  not  excited,  and  examined  the  writ  care- 
fully. Finally,  he  addressed  the  officer  and  asked  if 
they  had  the  authority  to  take  real  estate.  **That  is 
expressly  forbidden,"  replied  the  officer.  **Then," 
said  Mr.  Hoover,  **You  can't  take  my  orchard.  The 
fruit  is  not  quite  ripe,  and  as  long  as  it  is  on  the  trees 
it  is  real  estate."  Mr.  Hoover  argued  so  earnestly 
that  his  case  was  reported  to  General  Grant.  What 
should  he  have  decided? 

RUUNO  OOXTRT  CASE 

Sparrow  vs.  Pond,  Volume  49  Minnesota  Reports, 
Page  412. 

Pond  owned  eighty  acres  of  land,  upon  which  he 
lived.  He  planted  about  two  acres  to  blackberries. 
He  cultivated  and  hoed  them  in  the  spring  and  sum- 
mer as  farmers  do  corn;  he  strung  wires  along  the 
rows  to  hold  up  the  bushes  from  the  ground;  in  the 
fall  he  cut  out  the  old  wood,  laid  do^^^l  new  shoots, 
and  covered  them  ^\dth  mulch  for  protection  during  the 
winter.  Sparrow  had  recovered  a  judgment  against 
Pond  for  $364.04.  The  Sheriff  levied  upon  the  ripen- 
ing crop  of  blackberries  and  sold  it  to  Sparrow  for 
$475.  Sparrow  went  upon  the  land  with  pickers  to 
gather  the  ripe  berries.    Pond  interposed  and  drove 
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him  away.  Sparrow  then  brought  this  action  for  pos- 
session of  the  berries. 

Pond  claimed  that  these  berries  were  a  part  of  the 
realty  and  not  subject  to  be  sold,  upon  an  attachment 
as  personal  property. 

Mr.  Justice  Mitchell  said :  "At  Common  Law,  those 
products  of  the  earth  which  are  annual,  and  are  raised 
by  yearly  manurance  and  labor,  and  essentially  owe 
their  annual  existence  to  the  cultivation  by  man, 
termed  'emblements,*  were,  even  while  still  annexed 
to  the  soil,  treated  as  chattels,  with  the  usual  incidents 
thereof  as  to  seizure  on  attachment  during  the  owner's 
life  and  transmission  after  his  death.  This  class  in- 
cluded grain,  garden  vegetables,  and  the  like.  On  the 
other  hand,  the  fruit  trees,  perennial  bushes,  and 
grasses  growing  from  perennial  roots,  and  called  by 
jway  of  contradistinction,  'fructus  naturales,'  were, 
while  nnsevered  from  the  soil,  considered  as  pertain- 
ing to  the  realty,  and  as  such  passed  to  the  heir  at  the 
death  of  the  owner,  and  were  not  subject  to  attach- 
ment during  his  life."  It  was  decided  that  these 
blackberries  were  'fructus  naturales,*  and  not  subject 
to  attachment  as  personal  property.  Judgment,  there- 
fore, was  given  for  Pond. 

BUUNG  LAW 
Story  Case  Answer 

It  has  been  pointed  out  that  natural  fruits,  or  fruc- 
tus  naturales,  are  regarded  as  a  part  of  the  real  es- 
tate, because  of  the  permanent  character  which  they 
have.  As  a  general  rule,  they  do  not  require  annual 
planting  by  the  occupant  of  the  land;  and  require  no 
continuous  activity  on  his  part  to  bring  them  to  f rui- 
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tion.  Since  they  are  regarded  as  a  part  of  the  real 
estate,  the  same  rules  apply  to  the  sale  of  mortgage  of 
such  fruits  as  apply  to  the  land  itself.  Consequently, 
an  oral  contract  for  the  sale  of  standing  timber  is  not 
enforcible,  because  it  is  regarded  as  a  part  of  the 
realty,  and  a  contract  for  the  sale  of  realty  must  be 
evidenced  by  some  written  memorandum. 

In  the  Story  Case,  the  strictest  application  of  legal 
rules  will  not  permit  the  orchard  to  be  taken,  for  the 
reason  that  the  trees  arc  real  estate  and  fruit  also, 
until  severed  from  the  trees. 


4.     Buildings 
STORY  CASE 

Amos  Davis  owned  the  Champlain  building,  a  fifteen 
story  structure  on  State  Street,  Chicago.  The  Boston 
Store  Company  owned  the  balance  of  the  block  in 
which  this  building  was  located,  and  offered  Davis 
such  an  attractive  price  for  the  ground  alone,  that  he 
sold  it  to  the  company,  agreeing  to  remove  the  build- 
ing within  thirty  days.  He  immediately  entered  into 
a  contract  of  sale  with  the  Great  Western  Wrecking 
Company.  This  contract  was  originally  merely  oral, 
with  the  understanding  that  it  should  be  reduced  to 
writing;  the  wrecking  company  agreed  to  pay  $40,000 
for  the  building,  and  to  remove  it  within  the  time  stip- 
ulated by  the  contract  between  Davis  and  The  Boston 
Store  Company.  On  May  3,  1915,  three  days  after 
these  negotiations  were  completed,  all  the  laborers 
employed  by  the  wrecking  company  went  out  on  a 
strike,  and  the  company  notified  Davis  that  it  could 
not  carry  out  its  contract  -v^dth  him.  Davis  started  suit 
upon  the  contract,  and  the  Great  Western  Wrecking 
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Company  pleaded  that  it  was  not  bound,  since  the  con- 
tract was  not  in  writing  and  was  for  the  sale  of  real 
property.  Davis  argued  the  sale  was  of  personal 
property,  since  it  was  agreed  to  reduce  the  building  to 
personalty.  Therefore,  the  contract  was  binding,  al- 
though not  in  writing.    Who  will  win? 

EULING  COUET  CASE 

Mueller  vs.  Chicago,  Milwaukee  and  St,  Paul  Bail- 
way  Company,  Volume  111  Wisconsin  Reports,  Page 
300;  Volume  87  Northivestern  Reports,  Page  239. 

In  the  spring  of  1897  the  defendant  employed  the 
plaintiff  to  work  for  him  as  section  foreman,  with  the 
understanding  and  agreement  that  the  plaintiff  and 
his  family  should  occupy  the  section  house  of  the  de- 
fendant; that  such  section  house  was  16  feet  wide  by 
26  feet  long,  and  1^  stories,  or  12  feet,  high,  and  sit- 
uated upon  blocks,  and  upon  the  land  of  the  defend- 
ant, and  about  150  feet  from  the  main  track,  and  had 
an  addition  to  it  at  the  time,  which  the  plaintiff  re- 
moved after  he  moved  into  the  section  house;  that 
while  the  plaintiff  was  so  occupying  the  section  house 
with  his  family,  he  did,  with  the  knowledge  and  con- 
sent of  the  defendant,  purchase  lumber,  and  construct 
a  small  lean-to,  for  a  kitchen,  against  said  section 
house,  at  the  cost  and  of  the  value  of  $67,  and  also 
with  such  knowledge  and  consent,  put  in  a  pump  of 
the  value  of  $7;  that  such  lean-to  had  two  common, 
middle  sized  windows  of  four  lights  each,  and  one 
door ;  that  the  section  house  had  boards  up  and  down, 
and  the  plaintiff  nailed  a  two  by  four  piece  of  lumber 
on  the  section  house,  and  fastened  the  lean-to  to  that ; 
that  the  floor  was  a  double  floor,  and  matched,  and 
overhead  there  was  a  single  pine  flooring;  that,  after 
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the  section  house  and  lean-to  had  remained  in  that 
condition  for  over  two  years,  changes  were  made  on 
the  outside,  and,  while  the  plaintiff  and  his  family- 
were  still  occupying  the  same  as  tenant  of  the  defend- 
ant, the  defendant's  bridge  carpenters  papered  and 
sided  the  same  as  directed  by  the  plaintiff,  but  so  that 
the  siding  did  not  go  further  than  the  section  house, 
leaving  a  seam  between  it  and  the  lean-to ;  that,  after 
the  plaintiff  had  placed  the  repairs  and  improvements 
on  said  section  house  in  the  manner  aforesaid,  and 
while  he  was  living  in  said  house,  the  defendant  cov- 
ered all  of  it  with  outside  sheeting  or  lap-siding  in  the 
usual  way,  and  thereby  converted  it  to  its  owti  use  and 
benefit,  and  prevented  the  plaintiff  from  removing  all 
the  same,  as  he  intended  to  do  in  case  the  defendant 
did  not  buy  it  from  him ;  and  that,  soon  after  the  de- 
fendant had  covered  the  lumber  that  the  plaintiff  had 
placed  on  its  said  building  and  put  in  said  kitchen,  it 
discharged  him  from  its  employment.  The  plain- 
tiff was  so  employed  by  the  month  for  no  stated  time, 
and  could  leave  whenever  he  pleased,  and  could  be  dis- 
charged at  the  pleasure  of  the  defendant.  He  was 
discharged  in  the  spring  of  1900.  After  he  and  his 
family  moved  away,  the  plaintiff  asked  the  defend- 
ant's roadmaster  if  he  could  not  pay  the  defendant 
for  the  siding  it  had  so  placed  upon  the  lean-to,  and 
for  the  two  days'  work  in  putting  it  on,  and  then  be 
allowed  to  take  the  lean-to  away,  and  remove  it  to 
Durand;  but  the  roadmaster  replied  that  that  would 
destroy  or  injure  the  building.  The  plaintiff  paid  no 
rent  for  so  occupying  the  section  house  with  his  fam- 
ily, and  never  agreed  to. 

Chief  Justice  Cassody  gave  the  opinion  of  the  court; 
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**Upon  the  facts  stated,  it  is  obvious  that  the  lean-to 
became  a  fixture  on  the  premises  of  the  defendant.  It 
was  physically  attached  to  the  section  house,  and 
hence  to  the  realty.  It  was  adapted  to  the  use  and 
purpose  to  which  the  realty  was  devoted.  It  was  the 
intention  of  the  plaintiff,  in  constructing  the  same, 
that  it  should  be  so  attached,  and  that  it  should  be  used 
in  connection  with  the  section  house.  The  lean-to  was 
a  part  and  parcel  of  the  real  estate.  Therefore,  Muel- 
ler cannot  recover  the  building.** 

EUUNG  LAW 
Story  Case  Answer 
Buildings  attached  to  the  soil  become  a  part  and  par- 
cel thereof.  Therefore,  a  sale  made  of  such  buildings 
must  be  evidenced  by  writing  to  be  enf orcible.  If,  in 
the  Story  Case,  Davis  had  agreed  to  deliver  the  parts 
of  the  building  to  the  Great  Western  Wrecking  Com- 
pany, this  would  have  amounted  to  a  sale  of  personal 
property,  and  the  contract  would  have  been  enforcible, 
although  not  in  writing.  Since,  however,  the  wrecking 
company  itself  agreed  to  remove  the  building,  it  pur- 
chased real  property,  and  the  contract  was  not  en- 
forcible. 


5.    Fixtures 

STORY  CASE 

James  Davison  OTVTied  a  saw-mill,  in  which  there  was 
considerable  machinery,  including  a  mill  chain  for 
drawing  logs  up  to  the  mill.  The  chain  was  thrown 
over  a  sprocket,  and  could  be  readily  hooked,  or  un- 
hooked at  pleasure.  Davison  sold  the  saw-mill  to 
Walter  Frey,  executing  a  deed  to  him  in  general  form. 
Thereafter,  Davison  picked  up  the  chain  from  the  saw- 
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mill  and  carried  it  away.  Frey,  therenpon,  sued  Da- 
vison for  conversion  of  his  property.  Davison  main- 
tained that  the  chain  was  personal  property,  and  not 
covered  by  the  deed.    Is  Davison  gnilty  of  conversion? 

RULING  COURT  CASE 

Byrne  vs.  Werner,  Volume  138  Michigan  Reporter, 
Page  1. 

Byrne  conveyed  to  Thurber  by  a  warranty  deed,  lots 
4  and  5  of  block  17  in  the  city  of  Marquette.  At  that 
time,  there  was  situated  upon  these  lots  a  partially 
completed  building  in  the  process  of  erection.  There 
was  also  situated  on  the  land  conveyed,  and  on  an  ad- 
joining lot,  cut  stone  and  structural  iron,  which  was 
intended  to  be  used  in  the  completion  of  the  building 
in  question.  Each  piece  of  the  structural  iron  was  of 
the  dimensions  provided  in  the  plan  of  the  building, 
and  selected  for  the  place  where  it  was  to  go.  At 
that  time,  it  was  intended  that  the  building  would  be 
completed,  but  the  plan  was  abandoned  by  Werner,  to 
whom  Thurber  later  transferred  the  property.  After 
the  conveyance  from  Byrne  to  Thurber,  Byrne  exe- 
cuted a  bill  of  sale  to  his  son,  purporting  to  sell  to  him 
this  stone  and  structural  iron  in  question.  He  brings 
this  action  against  Werner  who  refuses  to  give  it  up. 

Werner  claims  that  the  stone  and  iron  in  question 
belonged  with  the  uncompleted  building,  and  passed 
with  it  in  the  conveyance  from  Byrne  to  Thurber,  and 
from  Thurber  to  him. 

Mr.  Justice  Carpenter  said:  ''Upon  the  land  con- 
veyed to  Thurber  was  an  incomplete  building  in  the 
process  of  erection;  situated  upon  that  land  and  upon 
the  adjoining  land  was  building  material  designed  to 
be  used  for  the  completion  of  the  building.    It  was 
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surely  intended  that  the  incomplete  building  should  be 
transferred  to  Thurber.  It  was  surely  intended  that 
the  building  would  be  completed  with  the  building  ma- 
terial at  hand ;  and  I  think  it  therefore  equally  certain 
that  it  was  intended  that  such  material  should  pass 
with  the  conveyance.  I  think,  therefore,  that  the 
building  material  became  the  property  of  Thurber,  as 
it  was  part  of  the  real  estate."  Judgment  was,  ac- 
cordingly, given  for  Werner. 

EUUNa  LAW 
Story  Case  Answer 

A  fixture  is  property  which  formerly  was  person- 
alty, but  has  become  real  property,  because  of  the  na- 
ture of  its  annexation  to  a  freehold.  The  term  includes 
that  property  which  has  changed  the  nature  of  its 
identity,  losing  its  character  as  a  chattel,  and  become 
land.  If  the  object  has  become  annexed  to  the  land  in 
such  a  manner  that  its  removal  would  destroy  its  use- 
fulness, or  that  of  the  land,  or  injure  the  land,  it  is 
said  to  be  part  of  the  land,  becoming  a  fixture  thereon. 
Also,  if  it  is  apparent  from  the  use  of  the  object  that 
it  has  been  put  upon  the  land  as  a  permanent  improve- 
ment, and  for  the  better  use  of  the  property  as  a  unit, 
the  object  is  said  to  be  a  fixture,  and  becomes  a  part 
of  the  land.  If  chattels  are  annexed  to  the  land,  but 
not  sufficiently  to  become  a  part  thereof  under  the  two 
tests  explained,  they  are  not  fixtures,  and  are  prop- 
erly designated  as  domestic  chattels,  trade  chattels, 
agricultural  chattels,  etc. 

In  the  Story  Case,  it  was  evident  that  the  chain 
was  a  part  of  the  real  estate  under  the  test  last  ex- 
plained. It  was  not  physically  attached  to  the  land 
so  that  its  removal  would  destroy  either  itself  or  in- 
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jure  the  land  (the  mill).  But  the  nature  of  its  use  in- 
dicated an  intention  that  it  should  be  used  as  a  part  of 
the  mill,  and,  therefore,  it  passed  in  the  sale  under  the 
deed. 


6.    An  Express  Contract  May  Govern 
STOBY  CASE 

Mr.  Mark  Hymen  leased  land  from  Mr.  Robert 
Owens  for  twenty  years.  Upon  a  part  of  this  lot  he 
erected  an  oil  refinery,  and  stipulated  with  Mr.  R. 
Owens  that  the  refinery  should  remain  personal  prop- 
erty, and  upon  the  termination  of  his  lease,  he,  the 
lessee,  should  have  the  right  to  remove  it.  When  Mr. 
Hymen  had  been  conducting  his  business  upon  this  lot 
for  five  years,  Mr.  Owens  died  and  Mr.  Hymen,  there- 
after, paid  rent  to  his  son,  Mr.  Owens  jimior.  At  the 
end  of  his  term,  Mr.  Hymen  wanted  an  extension,  but 
this  was  refused,  whereupon,  ten  days  prior  to  the  end 
of  the  lease,  he  began  to  remove  his  refinery.  Mr. 
Owens  junior  objected,  and  brought  a  suit  of  trespass 
against  Mr.  Hymen.    "Will  he  recover? 

RXTLING  COURT  CASE 

Palmer  vs.  Mott,  Volume  1  New  York  Reports,  Page 
564. 

Mott  agreed  with  Brown,  his  neighbor,  that  the  lat- 
ter should  build  a  fence  on  his  property  for  the  pur- 
pose of  inclosing  a  certain  part  of  his  land,  of  which 
Brown  was  to  have  the  use,  for  a  short  period.  It  was 
agreed  that  Brown  could  recover  the  fence  when  he 
had  finished  with  it.  Later,  Mott  conveyed  this  land 
to  Palmer,  the  deed  containing  no  reference  to  the 
fence,  but  having  in  it  a  covenant  by  Mott  that  he  had 


EEAL    PROPEETY  15 

mer  for  his  act  of  removing  the  fence.  Pahner 
brought  this  action  against  Mott  for  damages  ensuing 
from  the  breach  of  his  covenant  that  he  had  good  title 
to  all  of  the  land.  If  it  is  possible  for  Brown  to  have 
title  to  a  chattel  on  the  land,  with  the  right  to  revenue, 
while  the  title  to  the  land  is  in  another,  then  Palmer 
may  recover,  as  Mott's  title  was  defective,  since  he  did 
not  own  all  he  purported  to  own  and  convey. 

Mr.  Justice  Ruggles  delivered  the  opinion  of  the 
court:  **A  fence  built  upon  land,  becomes  a  part  and 
parcel  of  the  land,  and  is  included  iu  a  conveyance  of 
land.  There  may  be  an  agreement,  however,  that  a 
fence  shall  remain  personalty  with  right  of  removal, 
in  which  case  it  is  the  property  of  the  one  who  has  the 
right  to  remove.  The  deed  to  Palmer  purported  to 
convey  *all  that  certain  lot  or  parcel  of  land,  etc' 
Since  Mott  did  not  own  all  of  the  land  he  purported 
to  sell,  because  title  to  the  fence  was  in  Brown,  there 
is  a  judgment  against  him.'* 

SXJUNG  LAW 
Story  Case  Answer 
The  great  criterion  in  determining  whether  or  not  a 
chattel  has  become  a  fixture  is  the  intention  of  the  par- 
ties. Usually,  this  is  not  expressed,  and  resort  must 
be  had  to  the  tests  laid  down  in  the  previous  cases  re- 
garding intention.  In  the  case  of  a  tenant,  the  pre- 
sumption is  that  improvements  he  may  make  are  not 
to  be  fixtures,  and  are,  therefore,  removable  by  him 
before  the  expiration  of  his  term,  unless  such  removal 
would  cause  substantial  injury  to  either  the  chattel  or 
the  freehold.  For  this  reason,  trade  chattels  and  agri- 
cultural chattels  may,  as  a  rule,  be  removed  by  the 
tenant. 
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In  the  saw-mill  case,  the  machinery  in  the  mill  would 
have  been  considered  as  trade  chattels,  if  the  case  in- 
volved a  tenant's  right  to  remove  before  the  expira- 
tion of  his  lease.  If  the  contract  of  the  parties  ex- 
pressly covers  this  point,  obviously  the  contract  con- 
trols. 

In  the  Story  Case,  the  parties  expressly  stipulated 
with  reference  to  the  refinery,  and  the  oil  company  will 
win  in  its  contention. 


7.    Intention  of  the  Parties  Determines  the  Character  of 

the  Property 
STOBY  CASE 

Samuel  Brothers  owned  a  movable  photograph  gal- 
lery, and  usually  stayed  a  comparatively  short  time  in 
each  locality  where  he  did  business.  When  he  reached 
Blue  Springs,  Nebraska,  he  leased  a  village  lot  from 
Elmer  Kramer.  On  this  lot  Brothers  placed  his  gal- 
lery, took  off  the  wheels  and  banked  dirt  around  the 
structure.  When  the  lease  expired,  Samuel  prepared 
to  leave  the  village.  He  removed  the  bank  of  earth 
and  began  to  replace  the  wheels  on  the  gallery.  But 
Elmer  Kramer  objected,  demanding  that  Brothers 
leave  the  gallery  upon  the  ground,  because  it  had  be- 
come part  of  the  realty.  Is  it  possible  for  Kramer  to 
substantiate  his  claim? 

BTTUNG  COITBT  CASE 

Snow  vs.  Smith,  Volume  86  Vermont  Reports,  Page 
58;  Volume  83  Atlantic  Reports,  Page  209. 

Snow  leased  certain  land  to  Cushman  to  be  used  for 
mining  purposes.  Cushman  erected  cheap  wooden 
structures,  and  put  into  them  machinery  suitable  for 
mining  operations.    Both  the  machinery  and  the  build- 
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ings  were  adapted  solely  for  the  purpose  for  which 
they  were  erected,  and  were  of  little  value  for  any- 
thing else.  Smith  and  the  other  defendants  now  suc- 
ceeded to  the  right  of  Cushman,  and  having  given  up 
mining  operations,  are  engaged  in  the  removal  of  the 
building  and  machinery  from  the  land.  Snow  brought 
this  action  to  prevent  such  removal.  If  the  chattels 
have  become  a  permanent  part  of  the  realty  he  can  re- 
cover by  virtue  of  his  title  to  the  land,  but  if  they  did 
not,  the  right  to  remove  them  remained  in  the  tenants, 
and  could  be  exercised  by  them. 

Mr.  Justice  Powers,  speaking  for  the  court,  held  in 
substance  as  follows:  *'The  determining  part,  or  as 
to  whether  or  not  fixtures  may  be  removed  by  the  ten- 
ant, is  the  use  for  which  they  were  intended.  If  they 
were  intended  as  accessory  to  the  land,  without  regard 
to  the  business  there  carried  on,  they  are  presumed  to 
be  annexed  to  the  land  and  are  not  removable.  Here, 
however,  the  buildings  and  machinery  were  placed  on 
the  land  solely  for  the  furtherance  of  the  business  to 
be  carried  on  there,  and  not  for  the  benefit  of  the 
premises  apart  from  the  business.  In  such  case,  in- 
dicating the  character  of  the  fixtures,  they  may  be 
removed  by  the  tenant  during  the  term,  when  such  re- 
moval will  not  injure  the  premises.'*  Here,  no  injury 
would  result  to  the  premises  from  the  removal  of  the 
buildings  and  machinery,  and  since  they  are  trade  fix- 
tures, their  removal  is  proper.  Judgment,  therefore, 
is  given  for  Smith  and  the  other  defendants. 

RULING  LAW 
Story  Case  Answer 
The  lessee  or  tenant   of  premises  may  place  upon 
and  afl&x  to  the  realty,  property  of  such  a  nature  that 
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it  will  be  presumed  that  it  was  never  intended  to  be 
permanently  transferred  to  the  o"\vner  of  soil.  So- 
called  trade  fixtures  belong  to  this  class  of  property. 
Thus,  casings  in  an  oil  well,  a  bowling  alley  placed  in 
a  leased  room,  counters,  shelves,  bar  fixtures,  cup- 
boards, racks,  boilers,  engines,  all  employed  in  trades 
or  business  generally  fall  under  the  designation  of 
trade  fixtures.  This  exception  to  the  rule  that  fix- 
tures annexed  for  trade  may  be  taken  out  by  the  lessor, 
is  made  to  encourage  men  in  their  vocations,  and  to 
promote  trade. 

The  right  to  remove  fixtures  is  regulated  in  some 
states  by  statute,  permitting  the  tenant  during  his 
term  to  remove  fixtures  annexed  for  the  purpose  of 
trade,  manufacture,  ornament,  or  domestic  use.  In 
some  states,  also,  agricultural  fixtures  may  be  removed 
by  a  tenant.  ♦  It  is  the  general  rule,  however,  that  a 
tenant  must  remove  before  the  expiration  of  lease, 
otherwise  the  right  is  lost.  In  making  a  new  lease,  he 
loses  the  right  to  remove  what  has  been  placed  on  the 
property  during  the  old  lease,  xmless  the  right  is  re- 
served to  himself.  When  fixtures  cannot  be  removed 
without  permanent  injury  to  the  premises,  the  right 
to  remove  does  not  exist.  The  test  as  to  whether  or 
not  they  can  be  removed  does  not  depend  upon  the  de- 
gree or  permanence  of  attaclunent  to  the  soil,  but 
rather  upon  the  intention  of  the  parties  concerned. 
This  intention  may  be  gathered  from  the  express 
words  of  agreement  between  the  parties  or  may  be 
dra\\Ti  from  all  the  circumstances  of  the  case,  and  the 
courts  always  favor  the  tenant. 

The  Story  Case  is  one  involving  a  fixture  which  the 
circumstances  immediately  show  to  be  a  trade  fixture. 
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Clearly,  the  presumed  intent  is  that  the.  photograph 
wagon  was  removable. 


B.    Freehold  Estates 
1.    The  Nature  of  a  Fee  Simple 

STORY  CASE 

Mr.  John  Marlow  became  owner  of  a  farm  near 
Cairo,  Illinois,  by  devise  in  his  father's  will.  In  July, 
1915,  he  decided  to  dispose  of  his  land  and  return  to 
the  city.  Marlow  opened  negotiations  with  Mr.  How- 
ard Timothy,  who  asked  to  see  the  will  by  which  Mr. 
Marlow  had  inherited  the  estate.  He  found  that  the 
provision  read  *'I  devise  my  farm  in  fee  simple  to 
John  Marlow,  but  I  want  him  to  keep  it  in  the  fam- 
ily." Mr.  Timothy  was  not  a  member  of  the  family, 
and  hence  hesitated  to  take  the  risk  of  putting  his 
money  into  an  estate  which  he  might  be  obliged  to  sur- 
render. Mr.  Marlow  answered  Mr.  Timothy  that  he 
had  consulted  a  lawyer  who  advised  that  Marlow  could 
sell,  and  that  the  restriction  was  not  binding.  Was  the 
lawyer  right? 

RUUNa  COURT  CASE 

Smith  vs,  Kimball,  Volume  153,  Illinois  Reports, 
Page  368. 

Sarah  Jane  Dunstan  received  land  from  her  mother, 
whose  will  stipulated  that,  should  Sarah  Jane  die  leav- 
ing no  heirs,  the  land  should  go  to  her  aunts.  Sarah 
Jane  sold  the  land  to  Smith,  the  plaintiff  in  the  case, 
who  contracted  to  sell  the  same  land  to  Kimball.  Kim- 
ball agreed  to  take  the  property,  should  the  abstract  of 
title  to  be  furnished  within  twenty  days,  show  a  good 
fee  simple  title  in  Smith.  After  Kimball  read  the  ab- 
stract, he  refused  to  take  the  property,  on  the  ground 
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that  a  'fee  simple  did  not  exist. 

The  question  in  dispute  arises  upon  the  construc- 
tion of  the  "will  made  by  Sarah  Jane's  mother.  The 
question  is  whether  Mrs.  Dunstan  took  a  fee  simple 
estate  or  took  one  subject  to  being  cut  off  if  she  had 
no  children,  so  that  the  ownership  would  pass  to  her 
aunts,  or  whether  she  took  simply  an  estate  during  her 
life. 

Mr.  Justice  Magruder,  speaking  for  the  court,  held 
in  substance  as  follows:  "In  this  state,  it  is  not  nec- 
essary to  use  the  word  'heirs'  to  pass  the  fee  simple 
title.  Any  words  showing  this  intention  will  pass  such 
an  estate.  The  intention  of  the  donor  will  be  carried 
out  as  determined  from  this  word.  In  this  case,  Mrs. 
Dunstan  was  not  given  an  absolute  fee  simple  estate, 
but  one  qualified  by  the  fact  that  if  she  died  leaving 
no  children  the  absolute  ownership  was  to  pass  to  her 
aunts.  Therefore,  Smith  had  not  an  absolute  fee  sim- 
ple interest  in  the  property  as  he  contracted  to  convey 
to  Kimball,  and  the  case  should  be  decided  in  favor  of 
KimbaU." 

BXTLINaLAW 

Story  Case  Answer 

An  estate  in  fee  simple  is  the  largest  possible  estate 
that  can  be  devised  or  conveyed  in  any  property.  A 
fee  simple  estate  cannot  be  withdrawn  from  commerce, 
that  is,  it  cannot  be  given  as  a  fee  simple  and  at  the 
same  time  prevented  from  being  sold  by  the  owner  of 
the  fee.  In  the  Story  Case,  the  lawyer  was  right. 
The  fee  simple  estate  in  its  very  nature  carries  with 
it  the  right  of  sale,  the  right  of  alienation.  Mr.  Tim- 
othy can  buy  this  farm  of  Mr.  Marlow  -without  fear, 
for  Mr.  Marlow,  being  owner  in  fee  simple,  had  unlim- 
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ited  power  of  alienation.  This  case  should  be  care- 
fully distinguished  from  the  Ruling  Court  Case,  where 
only  a  limited  fee  was  given  to  Sarah  Jane. 


2.     Distinction  Between  Fee  Simple  and  Life  Estate 
STOET  CASE 

When  Dr.  0.  G.  Wells  died  it  was  found  that  he  had, 
in  his  will,  made  his  wife  life  owner  of  the  Mine  of  Tho- 
rah,  stipulating  that  the  remainder  should  go  in  fee 
simple  to  their  son  John.  The  entrance  to  "Thorah" 
was  on  the  side  of  a  mountain,  the  surface  of  which  had 
never  been  tilled  for  agricmture.  Mrs.  Wells,  the  life 
tenant,  continued  operating  the  mine  as  it  had  been  op- 
erated before  her  husband's  death.  John,  hereon,  sued 
her,  alleging,  **she  holds  the  mine  merely  for  me.  She 
has  no  right  to  extract  the  treasures  from  beneath  the 
surface  of  this  mountain.'*  Will  the  courts  permit 
the  mother  to  operate  the  mine? 

EUUNG  COUET  CASE 

Bupel  and  Others  vs.  Ohio  Oil  Company  and  Others, 
Volume  95  Northivestern  Reports,  Page  225,  (decided 
in  the  Supreme  Court  of  Indiana), 

Mary  Rupel  is  in  possession  of  certain  lands  as  a 
life  tenant ;  that  is,  with  the  right  to  occupy  during  her 
life.  The  fee  of  the  lands,  or  absolute  title  thereto,  is 
in  her  cliildren,  who  will  succeed  to  the  possession  at 
her  death.  The  mother  seeks  to  grant  away  the  right 
to  enter  these  lands,  and  to  drill  and  remove  oil.  The 
childi'en  bring  this  action  to  prevent  the  grant  from 
taking  effect,  claiming  that  the  oil  is  part  of  the  prop- 
erty itself,  and  as  such,  is  owned  by  them  in  fee,  so 
that  their  mother  could  not  grant  it  away. 
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Mr.  Justice  Cox,  speaking  for  the  court,  held  that: 
**The  general  Common  Law  rule  is  'that  ownership  of 
the  fee  of  the  surface  carries  -with  it  the  right  to  min- 
erals beneath,  and  the  consequent  right  to  extract 
them.  This  right  is  exclusive  in  the  owner  of  the  fee. 
The  life  tenant  in  possession  has  no  such  right,  and, 
not  having  it,  he  cannot,  of  course,  grant  it  to  another.' 
"While  oil  underlies  the  surface  of  the  land  it  is  as 
much  a  part  of  it  as  any  other  mineral,  though  capa- 
ble of  being  drawn  off,  or  reduced  to  possession  by 
operations  on  a  neighbor's  land.  Therefore,  a  life 
tenant,  such  as  Mary  Rupel,  cannot  open  up  new  oil 
wells,  as  the  oil  is  the  property  of  the  children.** 

The  court  implied  that  the  life  tenant  might  con- 
tinue the  operation  of  mines  opened  by  the  previous 
owner,  and  hence,  Mary  Rupel  had  the  right  to  con- 
tinue the  operation  of  the  oil  wells  already  in  use. 
This  does  not  give  her  the  right  to  open  new  wells. 
Judgment  was  given  for  the  children,  OTSTiers  in  fee, 
that  Mary  Rupel,  life  tenant,  had  no  right  to  grant 
away  the  right  to  open  up  oil  wells. 

EUIilNQ  LAW 
Story  Case  Answer 

The  Ruling  Court  Case  illustrates  the  general  rule 
that  the  real  property  of  an  estate  belongs  to  the 
owner  of  the  fee  simple.  A  life  tenant  of  any  prop- 
erty has  no  right  to  waste,  convey,  or  destroy  any  part 
of  the  real  property.  Such  a  tenant  may  use  the  soil 
in  the  customary  way,  consistent  with  his  limited  own- 
ership. 

But  the  Story  Case  involves  another  principle  of 
more  general  application  than  the  one  just  mentioned. 
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That  principle  is  that  the  intent  of  the  devisor  or  con- 
veyor is  paramount  and  controlling.  Hence,  the  con- 
veyance of  a  life  interest  in  a  mine  which  has  never 
been  used  for  anything  else  but  a  mine,  must  mean 
that  the  life  tenant  is  to  continue  the  operation  of  min- 
ing in  the  usual  way.  Therefore,  John,  the  son  of  the 
life  tenant,  though  he  has  appealed  to  a  correct  prin- 
ciple, must  be  told  that  it  cannot  be  applied  in  this 
case. 


C.    Life  Estates 

1.    General  Characteristics  of  a  Life  Estate 

STOBY  CASE 

Mr.  Silas  Duncan  died,  leaving  a  will  in  which  there 
was  the  provision  that  *'the  farm  in  Michigan,  my  son 
John  is  to  own  until  he  dies,  and  after  that  I  want  my 
youngest  nephew  Frank  to  have  it  in  fee."  John 
Duncan  was  not  very  friendly  with  Frank,  the  neph- 
ew, and  was  inclined  to  take  every  advantage  of  him. 
He  read  the  mil,  and  insisted  that  the  words  "my  son 
John  is  to  own'*  meant  that  he  was  entire  owner,  and 
that  the  words  that  followed  would  not  be  given  effect 
at  law.  Frank,  the  nephew,  was  not  satisfied  that  this 
was  the  law,  but  insisted  that  his  uncle  meant  to  give 
him,  Frank,  the  complete  ownership  after  John  was 
dead.  When  John  was  about  to  sell  the  farm,  he  took 
the  matter  to  court,  contending  that  John  could  not 
give  a  complete  title.    Can  John  sell  this  land? 

RULING  COUET  CASE 

Dunning  vs.  Stout,  Volume  72  Indiana  Reports, 
Page  343. 
Daniel  Stout,  owner  of  a  piece  of  land,  conveyed  it 
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to  a  certain  party,  who  conveyed  it  to  Dunning  and 
others.  In  the  conveyance  by  Daniel  Stout,  there  ap- 
peared this  sentence:  ''A  condition  in  the  foregoing 
conveyance  is  that  the  said  James  B.  Stout  is  to  have 
the  privilege  of  a  support  off  of  the  said  land  during 
his  lifetime,  without  encumbrance."  This  was  a  bill 
for  partition  of  the  land  filed  by  Dunning  and  others 
interested. 

In  defense  to  this  bill,  Stout  contended  that  he  had 
a  life  estate  in  this  land,  and  that  there  could  be  no 
partition  during  his  life. 

Mr.  Justice  Worden  said:  *' James  B.  Stout,  then, 
was  to  have  the  privilege  of  a  support  off  the  land,  and 
this  privilege  was  not  to  be  encumbered  or  impeded. 
He  could  not  have  his  support  off  the  land  without  the 
use  and  occupation  of  it.  The  right  to  such  support 
from  land  involves  the  use  and  occupation,  as,  without 
the  use  and  occupation,  he  could  not  derive  his  sup- 
port from  it.  And  it  seems  to  us  that  a  life  estate  was 
as  effectually  conveyed  to  him  as  if  the  deed  had  pro- 
vided that  he  should  have  the  use  and  occupation,  on 
the  rents  and  profits,  of  the  land  for  life. ' '  The  court 
decided  that  James  B.  Stout  had  a  life  estate  and  re- 
fused to  grant  the  request  for  partition. 

EUUNG  LAW 
Story  Case  Answer 
It  has  been  pointed  out,  heretofore,  that  a  fee  estate 
is  the  complete  ownership  of  realty.  From  this  com- 
plete ownership,  the  fee  estate,  may  be  carved  a  lesser 
estate,  called  the  life  estate.  A  life  estate  is  an  inter- 
est of  a  person  in  some  land  for  the  life  of  himself  or 
the  life  of  another.  If  we  assume  that  "A"  has  a  life 
estate  in  Blackacre  and  assigns  it  to  '*B,"  in  the  lat- 
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ter  case  "B'*  now  has  an  interest  in  the  property  for 
the  life  of  **A,'*  whereas  before  the  assignment,  "A'* 
had  a  life  estate  for  the  term  of  his  own  life.  A  life 
estate  is  terminated  when  the  person  dies,  upon  whose 
life  the  continuance  of  the  life  estate  depends.  It  like- 
wise terminates  if  it  merges  with  a  greater  estate  in 
the  same  person.  During  his  life,  the  life  tenant,  so- 
caUed,  has  the  right  to  make  reasonable  use  of  the 
property.  But  any  excessive  use  of  the  property  is 
considered  waste,  for  which  he  might  be  held  liable  by 
the  remainderman. 

There  are  a  number  of  life  estates  which  arise  by 
operation  of  law.  Thus,  when  a  man  marries  a  woman 
who  owns  land,  under  the  Common  Law,  he  imme- 
diately becomes  possessed  of  a  life  estate  in  this 
property  during  her  life.  If  a  child  is  born  to  them,  he 
becomes  entitled  to  a  life  interest  for  his  own  life  in 
this  property.  So,  a  wife,  upon  the  death  of  her 
husband  becomes  entitled  to  a  life  estate  in  one-third 
of  all  his  real  estate.    This  is  called  her  dower. 

In  the  Story  Case,  the  uncle  did  not  couch  his  wishes 
in  the  terms  of  a  lawyer,  yet  it  is  clear  that  he  intend- 
ed to  give  his  son  only  a  life  estate,  and  the  remainder 
to  his  nephew.  In  construing  a  will,  the  courts  will 
always  try  to  carry  out  the  testator's  intentions,  and 
the  above  construction  is  a  reasonable  one  to  place 
upon  the  words  used  by  Silas  Duncan. 


2.    Taxes  and  Interest  on  Life  Estate 
STORY  CASE 

When  James  O'Leary  died,  he  left  a  skyscraper  to 
his  son  *'in  fee  simple,"  but  stipulated  that  his  old 
friend  and  life-long  chum,  Mr.  Leach,  was  to  have  an 
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estate  in  the  property  for  life.  Mr.  Leach  lived  but 
a  year,  and  had  not  paid  any  taxes  on  the  building  be- 
fore his  death,  nor  the  interest  on  a  first  mortgage.  A 
few  weeks  later,  Mr.  Leach's  executor  received  a  no- 
tice to  pay  taxes  on  the  building,  which  he  sent  to  Mr. 
O'Leary's  son,  with  the  following  letter: 
"Dear  Mr.  O'Leary: 

This  notice  is  to  you  for  payment  of  taxes 
on  your  building." 
Mr.  O'Leary  answered  as  follows: 

"The  taxes  accrued  during  the  year  that 
Mr.  Leach  was  owner ;  also  $2,000  in  interest 
on    the    mortgage    accumulated  during  this 
time.    These,  his  estate  must  pay." 
Is  Mr.  O'Leary  correct? 

BUUNG  COUBT  CASE 

Ahernethy  vs,  Orton,  Volume  42  Oregon  Reports, 
Page  437. 

Tri  Orton,  the  defendant  herein,  conveyed  to  his 
daughter,  Elizabeth  Abernethy,  a  certain  tract  of  land. 
He  reserved,  however,  to  himself  a  life  estate  therein, 
and  since  the  time  of  making  the  conveyance  in  ques- 
tion had  had  exclusive  possession  of  the  land  con- 
veyed. During  the  several  years  he  occupied  this  land, 
he  refused  to  pay  any  part  of  the  state,  county,  school 
or  road  taxes  levied  upon  the  property.  Mrs.  Aber- 
nethy and  her  sons,  in  order  to  prevent  the  property 
from  being  sold  for  taxes,  paid  them,  and  bring  this 
action  to  recover  from  Orton. 

Orton  contended  that  he,  as  life  tenant,  was  under 
no  obligation  to  pay  the  taxes,  but  that  those  owning 
the  remainder  in  fee  should  pay  them. 

Mr.  Chief  Justice  Moore  said:     ''It  is  the  duty  of 
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the  tenant  for  life  to  keep  the  current  taxes  paid,  if 
the  estate  is  sufficient  for  the  purpose,  and  when  any 
other  party,  on  his  default,  is  compelled  to  pay  such 
taxes  to  protect  his  own  interests,  he  has  a  remedy 
over  for  the  recovery  of  the  amount  so  paid."  Judg- 
ment was  given  for  Abernethy. 

EULING  LAW 
Story  Case  Answer 

One  who  has  a  life  interest  in  property  is  ordinarily 
under  no  duty  to  make  any  improvements  on  the  prop- 
erty, but  he  is  under  an  obligation  to  pay  the  taxes 
during  his  tenancy,  and  if  some  third  person,  who  is 
interested  in  the  property,  as  a  reversioner  or  remain- 
derman, is  compelled  to  pay  the  taxes,  in  order  to  pro- 
tect his  interest,  he  may  collect  the  same  from  the  life 
tenant.  Likewise,  the  life  tenant  is  under  an  obliga- 
tion to  pay  the  interest  on  all  incumbrances  then  ex- 
isting on  the  property ;  as  for  instance,  if  the  property 
is  mortgaged,  the  life  tenant  is  under  an  obligation  to 
pay  the  interest  upon  this  mortgage  during  his  ten- 
ancy. 

In  the  Story  Case,  taxes  accrued  during  the  life  of 
Mr.  Leach,  the  life  tenant.  He  received  the  profits  of 
the  property  and  must  pay  the  expenses.  His  execu- 
tor must  pay  the  taxes,  and  the  interest  on  the  mort- 
gage accruing  during  his  ownership. 


D.    Estates  Upon.  Condition  and  Restraints 
1.    Qualified  Fee 

STORY  CASE 

Mr.  Henry  Patton  brought  suit  against  Cyrus  Field 
to  recover  a  farm  in  southern  Illinois,  having  been 
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ejected  when  he  tried  to  enter  upon  it.  Mr.  Cyrns 
Field  insisted  that  he  had  paid  full  price  for  the  land 
which  he  had  purchased  from  Mr.  Max  Patton,  four 
years  prior  to  this  suit.  Mr.  Henry  Patton  proved 
that  he  was  the  brother  of  Max  Patton,  and  produced 
a  will,  written  by  an  eccentric  father.  By  the  terms 
of  the  will,  which  was  recorded,  the  land  in  question 
had  been  granted  to  Max  Patton  *'so  long  as  he  does 
not  give  aid  or  comfort  or  ally  himself  with  the  Re- 
publican party,  and  in  the  event  that  he  does,  fee  of 
said  land  is  to  pass  to  his  brother  Henry."  Mr. 
Henry  Patton  now  proved  that  one  year  prior  to  the 
opening  of  this  suit,  Mr.  Max  Patton  was  appointed 
Republican  State  Committeeman  and  was  now  cam- 
paigning for  election  as  United  States  senator  on  the 
Republican  ticket.  Has  Mr.  Henry  Patton  made  out 
a  good  case? 

EXTLING  COURT  CASE 

First  Universalist  Society  vs.  Boland,  Volume  155 
Massachusetts  Reports,  Page  171. 

One,  Clark,  by  deed,  conveyed  a  tract  of  land  to  the 
First  Universalist  Society.  It  was  provided  that  the 
Society  might  hold  it  **so  long  as  said  real  estate  shall 
by  said  Society  or  its  assigns  be  devoted  to  the  uses, 
interest,  and  support  of  the  faith  of  the  Society  of 
Universalists :  and  when  said  real  estate  shall  by  said 
Society  or  its  assigns  be  diverted  from  the  uses,  inter- 
ests and  support  aforesaid  to  any  other  interests,  uses 
or  purposes  than  aforesaid,  then  the  title  of  said  So- 
ciety or  its  assigns  in  the  same  shall  forever  cease,  and 
be  forever  vested  in  the  following  named  persons." 
Among  these  was  Clark,  the  grantor.  The  First  Uni- 
versalist Society  contracted  to  sell  the  land  in  ques- 
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tion  to  Boland,  who  contracted  to  purchase  it.  When 
Boland  discovered  the  foregoing  provisions  in  the  con- 
veyance to  the  Society,  he  refused  to  purchase  the 
same.  This  was  a  bill  by  the  Society  asking  that  Bo- 
land be  compelled  to  accept  and  pay  for  the  property. 

Boland  contended  that  the  Society  had  only  a  condi- 
tional estate,  and,  therefore,  could  not  pass  a  good  title 
to  it. 

Mr.  Justice  Allen  said:  "The  words  used  in  the 
conveyance  do  not  grant  an  absolute  fee,  nor  an  estate 
on  condition,  but  an  estate  which  is  to  continue  until 
the  happening  of  a  certain  event,  and  then  to  cease. 
That  event  may  happen  at  any  time,  or  it  may  never 
happen.  Because  the  estate  may  be  lost  forever,  it  is 
not  a  fee ;  because  it  may  end  on  the  happening  of  the 
event,  it  is  what  is  usually  called  a  determinable  or 
qualified  fee."  Because  of  this  uncertainty  of  title, 
judgment  was  given  for  Boland. 

RULING  LAW 
Story  Case  Answer 

A  qualified  or  base  fee  is  an  estate  which  is  given  to 
cease  or  determine  upon  the  happening  of  some  speci- 
fied event.  Upon  the  happening  of  that  event,  the  in- 
terest of  the  owner  ceases  and  the  land  rests  in  the 
person  entitled  thereto.  The  land  reverts  upon  the 
very  happening  of  the  event,  and  no  re-entry  is  neces- 
sary. While  the  base  fee  continues,  the  owner  is  en- 
titled to  all  the  rights  and  privileges  in  respect  there- 
to, which  any  owner  of  land  possesses,  except  that  it 
is  subject  to  be  taken  from  him  by  the  happening  of 
the  event  in  question. 

In  the  Story  Case,  the  father  gave  Max,  his  son,  a 
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qualified  fee.  This  base  fee  was  all  that  the  son  took 
under  the  will  and  it  was  all  he  could  sell  to  Cyrus 
Field.  If  the  condition  was  clearly  violated  by  the 
terms  of  the  will,  Mr.  Henry  Patton  has  made  out  a 
good  case. 


2.    An  Estate  Upon  Condition  Requires  a  Re-entry 
STORY  CASE 

Walter  Davis,  deceased,  devised  his  land  to  Edward 
Davis,  his  son,  in  this  manner:  *'I  hereby  give  my 
farm,  known  as  the  Four  Corners,  lying  contiguous  to 
the  city  of  Chesterfield,  to  my  son  Edward,  on  condi- 
tion that  he  use  it  as  a  farm.  Should  he  cease  to  use 
it  as  such,  the  farm  shall  pass  to  John  Bourman,  as 
trustee,  for  all  my  children,  who  shall  share  alike  in 
the  proceeds."  Four  years  after  the  father *s  death, 
Edward  began  to  sub-divide  the  farm  into  town  lots, 
when  Bourman  demanded  possession  and  title,  for  the 
purposes  set  forth  in  the  will. 

Edward  contested  this  right.  Can  Bourman  en- 
force his  claim? 

BXTLING  C0X7BT  CASE 

Warner  vs.  Bernett,  Volume  31  Connecticut  Re- 
ports, Page  468. 

One  Tomlinson,  desirous  of  aiding  in  promoting 
education,  conveyed  a  piece  of  land  to  Bernett  and 
others,  on  which  a  high  school  was  to  be  erected.  The 
deed  contained  the  following  provisions:  **The  con- 
ditions of  this  deed  are  such,  that  whenever  the  prem- 
ises shall  be  converted  to  any  other  use  than  those 
named,  the  grantees  forfeit  the  right  herein  conveyed, 
upon  the  grantor's  paying  to  them  the  appraised  value 
of  such  buildings  as  may  be  thereon  standing."    For 
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about  eighteen  years,  the  premises  were  used  for  the 
purposes  named  in  the  conveyance  of  Tomlinson :  they 
were  then  abandoned  and  have  been  used  by  various 
parties  to  private  use. 

Warner,  who  represents  Tomlinson,  now  brings  this 
bill,  seeking  to  have  the  land  declared  forfeited.  It 
was  objected  by  Bernett  that  "Warner  should  have 
shown  an  entry  made,  since  this  was  an  estate  upon  a 
condition. 

Mr.  Justice  Sandford  said:  **We  think  it  clear  that 
the  estate  of  the  grantees  was  an  estate  on  condition 
in  deed :  and  that  it  was  an  estate  upon  condition  sub- 
sequent; and  hence,  notwithstanding  a  breach  of  the 
condition  by  reason  of  which  the  estate  might  have 
been  defeated,  it  must  continue  to  exist  m  the  grantees, 
with  all  its  original  qualities  and  incidents,  until  the 
grantor  or  his  heirs  by  an  entry,  have  manifested  in 
the  way  required  by  law,  their  determination  to  take 
advantage  of  the  breach  of  condition,  to  avail  them- 
selves of  their  legal  rights,  and  to  reclaim  the  estate 
thus  forfeited."    Judgment  was  given  for  Bernett. 

BUUNG  LAW 
Story  Case  Answer 

We  have  discussed  that  a  base  fee  is  an  estate  which 
determines  or  comes  to  an  end  upon  the  happening  of 
a  given  event.  An  estate  upon  conditions,  however, 
does  not  come  to  an  end  upon  the  happening  of  an 
event,  but  provision  must  be  made  for  re-entry  by  the 
person  next  entitled  thereto,  and  a  re-entry  must  be 
made  by  that  person,  befoie  the  estate  of  the  previous 
owner  comes  to  an  end. 

The  difference  between  a  qualified  fee  and  a  fee 
upon  condition  may  be  illustrated  by  the  Story  Case. 
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When  the  father  devised  the  land  to  Edward  on  the 
express  condition  that  he  use  it  as  a  farm,  this  was  an 
estate  upon  condition,  and  the  trustee  first  properly 
demanded  possession  and  the  right  of  re-entry.  Had 
the  father  devised  the  land  to  Edward  ' '  so  long  as  it 
is  used  for  a  farm"  or  ** until  its  use  as  a  farm  ceases" 
this  would  have  been  a  qualified  fee,  and  the  moment 
this  use  ceased,  the  land  would  have  belonged  to  Bour- 
man  as  trustee.  Since,  in  the  Story  Case,  the  estate 
is  one  upon  condition,  Bourman,  as  trustee,  has  the 
right  of  re-entry. 


3.     Reasonable  Restriction  on  a  Fee  Simple 
STORY  CASE 

Mr.  Felix  Ehrman  owned  a  piece  of  land  in  the  city 
of  New  York,  for  which  the  Pabst  Brewing  Company 
offered  him  an  attractive  price,  expressly  intending  to 
locate  a  saloon  upon  the  lot.  Mr.  Ehrman  contracted 
to  convey  the  property  free  of  restrictions.  An  old 
friend  of  the  family,  however,  reminded  him  of  the 
clause  in  the  will  of  his  grandfather,  who  had  devised 
this  lot  to  Ehrman 's  father,  '*in  fee  simple  provided 
it  shall  never  be  sold  for  saloon  purposes.  If  this 
should  happen,  then  to  the  Wesley  Hospital  in  fee." 
Mr.  Ehrman  was  perplexed,  and  decided  to  lay  the 
matter  before  his  prospective  purchaser.  The  brew- 
ing company  promptly  cancelled  negotiations.  Can 
Mr.  Ehrman  sue  them  for  breach  of  contract  to  pur- 
chase the  lot? 

KUUNG  OOTTBT  CASE 

Walker  and  Wife  vs.  Vincent,  Volume  19  Virginia 
State  Reports,  Page  369. 

Peter  Harnot  died,  devising  certain  lands  to  Mrs. 
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Walker  in  fee  simple,  but  with  the  express  condition 
that  she  should  will  them  to  her  heirs.  Mrs.  Walker 
contracted  with  B.  B.  Vincent  and  W^illiam  Nimrod  for 
the  sale  of  the  land  to  them,  but  they  refused  to  carry- 
out  that  contract,  because  of  the  provision  of  Hamot's 
will,  forbidding  any  such  sale  by  Mrs.  Walker.  Mrs. 
AYalker  claims  that  this  provision  is  invalid  and  brings 
this  action  to  enforce  this  contract  of  sale. 

Mr.  Justice  Lourie  delivered  the  opinion  of  the 
court:  **By  the  words  used  by  Harnot  in  his  will,  a 
fee  simple  estate  would  be  conveyed,  and  hence  must 
have  been  intended  to  be  conveyed.  One  of  the  attri- 
butes of  a  fee  simple  estate  is  the  right  of  the  holder 
to  sell  or  dispose  of  the  property  absolutely;  hence, 
the  provision  against  alienation  was  inconsistent  with 
the  estate  granted,  and  attempted  to  create  a  restric- 
tion impossible  to  be  attached  to  such  estate.  Hence 
the  provision  was  void.  Since  the  provision  was  void, 
Mrs.  Walker  had  the  right  to  alienate  or  sell  the  land 
and  the  contract  must  be  enforced."  Judgment  was 
given  for  the  plaintiff,  Mrs.  Walker. 

EUUNQ  LAW 
Story  Case  Answer 
The  courts  habitually  f^o^^^l  upon  any  restriction 
placed  upon  property  tending  to  prevent  the  o-v\Tier  of 
the  fee  from  conveying  it  during  his  life.  It  is  argued 
that  a  fee  simple  carries  with  it  the  right  of  unham- 
pered alienation.  It  is  bad  policy  to  prevent  commerce 
in  property.  Such  was  the  attitude  of  the  Virginia 
court  in  the  Ruling  Court  Case.  Conditions  restrain- 
ing marriage  are  usually  void,  the  courts  maintaining 
that  they  are  against  good  public  policy.  Thus,  should 
an  estate  be  granted  to  a  girl,  \^ith  the  provision  that 
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she  should  forfeit  it  on  marriage,  the  court  gives  her, 
nevertheless,  an  absolute  estate,  free  of  the  forfeiture. 
In  many  states,  however,  a  condition  forfeiting  the 
estate  of  a  widow  on  remarriage  is  valid,  on  the 
ground  that  this  is  a  reasonable  stipulation  by  the  tes- 
tator, the  person  who  has  granted  the  land  through  his 
will.  Also,  conditions  in  partial  restraint  of  marriage 
may  be  valid,  unless  the  restraint  renders  the  marri- 
age practically  impossible  or  very  difficult. 

The  condition  in  a  conveyance,  resulting  in  a  for- 
feiture of  property  on  the  happening  of  an  event,  and 
a  gift  to  some  other  person,  should  be  distinguished 
from  a  restraint  on  alienation,  which  merely  endeav- 
ors to  make  an  attempted  sale  inoperative,  leaving  the 
title  still  in  the  person  holding,  subject  to  the  restraint. 
The  first  condition  if  operative,  deprives  the  person 
holding  the  estate  of  his  title,  and  also  the  person  to 
whom  he  attempts  to  seU.  The  second  operates  mere- 
ly to  prevent  the  prospective  purchaser  from  acquir- 
ing title.  Thus  in  the  Story  Case,  the  happening  of 
the  condition  would  deprive  the  person  holding  the 
title  of  the  property,  and  would  also  defeat  the  brew- 
ery company  in  its  attempt  to  acquire  the  property. 
Spendthrift  trusts  discussed  in  the  next  case  are  ex- 
amples of  restraints  on  alienation  which  do  not  forfeit 
the  property,  but  defeat  the  rights  of  purchasers. 
However,  the  rules  determining  the  validity  of  these 
conditions  are  quite  similar,  and  the  criterion  is  their 
reasonableness  or  fairness. 

Some  restrictions  on  alienation  have  been  permitted 
to  stand.  Such  a  limited  restriction,  for  example,  as 
is  found  in  the  Story  Case  is  often  upheld  by  the 
courts.    Notice  that  the  restriction  is  not  nearly  so 
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■wide  as  that  attempted  in  the  Ruling  Court  Case.  Mr. 
Ehrman  would  have  no  right  of  action  against  the 
Pabst  Brewing  Company,  because  Ehrman  could  hard- 
ly guarantee  it  a  secure  title  to  the  lot,  in  view  of  the 
provision  in  the  devise. 


4.    Partial  Restraint  On  Alienation 
8T0BY  CASE 

Mrs.  Adam  Reed  of  Worcester,  Massachusetts, 
owned  a  rich  estate  in  the  Berkshire  Hills,  which  she 
desired  to  have  pass  to  her  son  Percival.  The  son, 
however,  was  a  dissolute,  careless  fellow,  and  the 
mother  knew  that  the  property  would  not  long  remain 
in  his  hands  were  he  given  entire  control.  Upon  con- 
sultation -with  a  lawyer,  it  was  decided  that  the  estate 
should  be  given  to  Mr.  Loas,  an  old  and  trusted  friend. 
Mr.  Loas  was  to  hold  the  property  in  trust,  and  pay 
Percival  the  income  in  quarterly  payments.  The  doc- 
lunent  provided  that  the  income  should  **not  be  antici- 
pated by  assignment,*'  which  meant  that  Percival  was 
not  to  have  the  right  to  give  away  or  spend  the  income, 
before  it  was  due.  After  this  arrangement  was  com- 
pleted, Percival  contracted  debts  with  various  dealers 
in  Worcester,  agreeing  in  each  case  to  pay  his  cred- 
itors out  of  the  next  quarterly  installment  of  his  in- 
come. Mr.  Loas,  the  trustee,  on  June  first,  paid  Per- 
cival $10,000,  which  the  latter  deposited  in  the  bank 
in  his  o^Ti  name.  He  refused  to  pay  the  creditors, 
who  now  seek  to  reach  the  $10,000  through  court  pro- 
ceedings. Percival  claims  this  $10,000  cannot  be 
taken  by  any  creditor  by  terms  of  the  document  made 
by  his  mother. 

Is  this  a  good  defense? 
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BITLINO  COURT  CASE 

Broadway  National  Bank  vs.  Adams,  Volume  133, 
Massachusetts,  Page  170. 

>  Adams'  brother,  by  will,  at  his  death,  gave  $75,000 
to  his  executor  in  trust.  By  his  will,  he  directed  that 
this  money  should  be  invested  in  such  a  manner  as  the 
executor  chose.  It  was  further  provided  that  the  in- 
come from  this  money  should  be  paid  to  Charles 
Adams,  the  defendant  herein,  "free  from  the  interfer- 
ence or  control  of  his  creditors,  my  intention  being 
that  the  use  of  said  income  shall  not  be  anticipated  by 
assignment."  Charles  Adams  became  deeply  indebted 
to  the  Broadway  National  Bank,  and  the  bank  brings 
this  bill  to  reach  and  apply  in  payment  of  this  debt  on 
the  income  due  Charles  from  the  estate  of  his  deceased 
brother. 

It  was  contended  by  the  bank  that  such  a  restraint 
placed  upon  a  gift  of  money  was  in  fraud  of  creditors, 
contrary  to  public  policy,  and  therefore  void. 

Mr.  Chief  Justice  Morton  said:  ** Whether  a  man 
can  settle  his  own  property  in  trust  for  his  own  benefit, 
so  as  to  exempt  the  income  from  alienation  by  him  on 
attachment  in  advance  by  his  creditors,  is  a  different 
question  which  we  are  not  called  upon  to  consider  in 
this  case.  But  we  are  of  the  opinion  that  any  other 
person  having  the  entire  right  to  dispose  of  his  prop- 
erty may  settle  it  in  trust  in  favor  of  a  beneficiary, 
and  may  provide  that  it  shall  not  be  alienated  by  him 
by  anticipation,  and  shall  not  be  subject  to  be  seized 
by  his  creditors  in  advance  of  its  payment  to  him.  It 
follows  that,  under  the  provisions  of  the  will  which  we 
are  considering,  the  income  of  the  trust  fund  created 
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for  the  benefit  of  defendant,  Adams,  cannot  be  reached 
by  attachment,  either  at  law  or  in  equity,  before  it  is 
paid  to  him. '  *   Judgment  was  given  for  Adams. 

EXJUNG  LAW 

Story  Case  Answer 

A  testator,  in  America,  may  grant  land  in  trust,  and 
direct  the  trustees  to  pay  the  income  therefrom  to  a 
designated  person  for  life,  without  any  power  of  as- 
signment or  alienation  by  the  designated  person.  This 
is  called  a  ** Spendthrift  Trust.*'  It  is  called  this,  for 
the  reason  that  the  beneficiary  of  the  trust  receives  the 
income  as  long  as  he  lives,  but  is  unable  to  sell  it. 
Furthermore,  it  cannot  be  attached  by  his  creditors  for 
the  payment  of  his  debts.  This  is  a  restraint  on  aliena- 
tion as  designated  from  a  forfeiture  on  alienation,  as 
explained  in  the  preceding  case.  The  attitude  of  the 
courts  in  this  country  is  not  to  regard  such  restraints 
on  alienation  in  violation  of  sound  public  policy. 

This  method  of  devising  or  granting  property  se- 
cures to  the  beneficiary  an  income  for  life,  but  he  has 
no  control  over  the  income  until  it  comes  into  his  ac- 
tual possession.  But,  having  come  into  his  actual  pos- 
session, as  was  true  in  the  Story  Case,  it  is  available  to 
creditors.  As  long  as  the  $10,000  was  under  the  con- 
trol of  Mr.  Loas,  no  creditor  could  demand  that  it  be 
paid  to  him  instead  of  to  Percival,  but  when  the  money 
once  belonged  to  Percival,  the  terms  of  the  document 
will  no  longer  protect  it,  and  even  if  the  document  was 
expressly  designed  to  protect  this  income,  even  in  Per- 
civaPs  hands,  such  design  could  not  be  given  effect. 
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5.    Restrictions  Constituting  Obligations  Attached  to  the 

Land 
STOEY  CASE 

Walter  Mason  developed  Beatrice,  Montana,  as  a 
town  site.  He  flatted  one  hundred  acres  into  lots, 
streets,  and  a  park  of  five  acres.  This  park  was 
shown  as  existing  in  the  center  of  the  towTi.  James 
Friez,  among  many  others,  bought  lots  from  Mason; 
some  surrounding  the  park,  and  others  lying  at  a  dis- 
tance. After  one  hundred  lots  had  been  sold,  Mason 
sold  the  five  acres  indicated  as  a  park  to  the  Montana 
and  Western  Railroad  Company,  who  preferred  to 
build  a  depot  and  shops  upon  the  land.  To  this  Friez 
and  the  other  property  owners  objected,  saying  that  a 
restriction  existed  upon  this  five  acres  for  the  benefit 
of  the  surrounding  land.  Mason  contended  that  no  bur- 
den existed  upon  the  five  acre  trust,  since  there  w^ere 
no  words  in  the  deeds  of  any  of  the  parties  by  which  he 
promised  to  dedicate  the  land  as  a  park.  Friez,  with 
the  other  owners,  brought  an  action  to  enjoin  the  use 
of  the  five  acres  for  other  than  an  open  park.  Will  the 
injunction  be  granted? 

RUUNG  COUET  CASE 

McDougall  vs.  Schneider,  Volume  118,  Netv  York 
Supplement  Reports,  Page  861. 

In  1898,  Cyrus  A.  Dunliam  was  the  owner  of  a  large 
tract  of  land  in  the  burrough  of  BrookljTi.  In  July, 
1899,  he  filed  a  map  of  the  tract  with  the  County  Re- 
corder, calling  it  the  "map  of  Kenwood.''  The  prop- 
erty was  shown  to  be  divided  into  lots,  streets,  and 
alleys.  He  distributed  the  maps,  upon  which  were  the 
words,  "This  property  when  sold  is  restricted,  thus 
making  it  a  first-class  residence  locality. "   He  sold  the 
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entire  tract  in  separate  parcels  to  various  persons. 
The  deeds  in  each  case  recited  that  neither  the  grantee 
nor  grantor  could  erect  other  than  detached  dwelling 
houses,  and  beyond  a  certain  distance  from  the  street 
line. 

Thirty-four  houses  had  been  built  by  individuals 
when  Schneider  became  the  owner  of  eighty  lots, 
through  a  contract  by  which  Dunham  and  his  wife 
agreed  to  release  the  eighty  lots  from  the  restrictions 
imposed  by  the  map  and  deeds.  Schneider  subsequent- 
ly agreed  to  sell  the  lots  to  McDougall,  but  the  latter 
now  objects  to  completing  the  contract  on  the  ground 
that  the  release  secured  from  Dunham  and  wife  was  in- 
effective, since  the  covenant  or  promise  was  for  the 
benefit  of  all  the  lots  on  the  map,  and  a  release  must  be 
secured  from  all  of  them  to  make  such  release  effec- 
tive. McDougall,  therefore,  sues  for  the  return  of  the 
earnest  money  he  paid,  and  for  the  cost  of  examining 
the  title. 

Justice  Burr  rendered  the  decision :  "The  covenant 
in  question  may  be  enforced  by  any  of  the  owners  of 
the  land  shown  on  the  map  of  Kenwood.  It  was  a  re- 
striction operating  for  the  benefit  of  all  of  them.  There 
is  a  mutuality  of  covenant  which  binds  each  of  them, 
and  gives  to  each  the  same  protection."  Judgment  was 
given  for  McDougall. 

EULINO  LAW 
Story  Case  Answer 
Restrictions  frequently  exist  upon  land,  which  are 
in  the  nature  of  covenants  or  promises  attached  to  the 
land  for  the  benefit  of  contiguous  land.  These  are  cov- 
enants or  promises  running  with  the  land,  because  no 
matter  who  is  the  owner,  he  is  subject  to  the  promises. 
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Thus,  building  restrictions  are  frequently  imposed 
designating  the  manner  and  kind  of  buildings  which 
can  be  erected.  These  restrictions  do  not  usually  pro- 
vide for  forfeiture  of  the  land  to  the  original  grantor, 
and  are,  therefore,  not  conditions  subsequent  affecting 
the  title.  In  other  words,  the  owner  has  a  fee  simple, 
but  subject  to  a  promise.  This  promise  is  so  framed 
as  to  give  the  adjoining  owner  the  power  to  enforce  it 
by  an  injunction  proceeding. 

These  restrictions  are  usually  considered  as  an  in- 
cumbrance upon  the  property,  although  they  may  be 
at  the  same  time  a  benefit,  and  are  always  enforcible, 
if  reasonable.  They  are  enforcible  if  not  in  restraint 
of  trade,  do  not  tend  to  create  a  monopoly,  and  are 
generally  not  contrary  to  public  policy.  The  dominion 
which  the  law  gives ^very  land  owner  over  his  land, 
who  owns  it  in  fee,  invests  him  with  good  right  and  full 
power  when  he  conveys  it  in  part  to  impose  such  limi- 
tations upon  its  use  as  will  prevent  his  grantee,  and 
those  claiming  under  him,  from  making  use  of  the 
part  conveyed  in  a  way  that  may  impair  the  value  of 
the  part  retained. 

In  the  Story  Case,  the  land  was  sold  in  accordance 
with  the  map  of  the  town  site.  This  map  became  a  part 
of  each  conveyance,  and,  therefore,  was  binding  upon 
the  owner  of  the  five  acre  tract  to  retain  it  as  a  park 
site.  This  was  in  the  nature  of  a  covenant  or  promise 
running  with  the  five  acre  tract. 


6.     Condition  Subsequent  and  Covenant  Running  With  the 

Land  Distinguished 
STORY  CASE 

Helen  Grant  owned  a  large  tract  of  land  in  the  city 
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of  Momence,  Nebraska.  She  granted  five  acres  of  this 
land  lying  within  the  heart  of  the  property  to  the 
Eastern  and  Atlantic  Railroad  Company.  The  deed 
contained  the  following  words,  "it  being  expressly  un- 
derstood by  the  parties  that  the  said  tract  or  parcel  of 
land  is  not  to  be  put  to  any  other  purpose  than  that  of 
depot  square,  and  that  no  business  or  improvements 
are  to  be  put  on  the  tract,  except  that  which  is  imme- 
diately connected  with  the  "Western  and  Atlantic  Rail- 
road Company.'*  Subsequently,  the  Western  and  At- 
lantic Railroad  attempted  to  sell  the  property  to  the 
Great  Northern  Iron  Company,  the  latter  proposing 
to  build  one  of  its  plants  thereon.  Helen  Grant  now 
contended  that  the  stipulation  in  the  deed  was  in  the 
nature  of  a  condition  subsequent,  and  that  this  breach 
amounted  to  a  forfeiture  of  the  land,  and  gave  her  a 
right  thereto.    How  should  the  court  decide  this  point  ? 

RULING  COURT  CASE 

Papst  vs.  Hamilton,  Volume  133,  California  Reports, 
Page  631 ;  Volume  66  Pacific  Reports,  Page  10. 

An  ancestor  of  Papst  made  a  conveyance  of  land  to 
a  school  association  by  a  deed  which  contained  the  fol- 
lowing stipulation:  **Upon  the  condition,  however, 
that  the  premises  shall  be  used  solely  for  the  purpose 
of  erecting,  furnishing,  keeping  and  maintaining  there- 
on an  academic  or  collegiate  school  for  the  purpose  of 
educating  the  younger  people  and  students  in  the 
higher  as  well  as  the  more  common  and  useful 
branches  of  education,  and  for  no  other  purpose  what- 
soever.'' Subsequently  the  land  came  into  the  posses- 
sion of  Hamilton,  and  was  not  used  for  the  purpose 
outlined  in  the  deed.  Papst  now  maintained  that  the 
clause  created  the  conditioned  estate,  and,  therefore. 


42  EEAL    PEOPERTY 

as  an  heir,  he  had  a  right  to  enter  upon  the  land. 

The  opinion  of  the  court:  It  was  held  that  the 
clause  contained  in  the  deed  created  a  conditioned  es- 
tate in  the  grantees,  and  that  a  re-entry  clause  was  not 
essential  to  authorize  the  grantor  or  his  heirs  to  ter- 
minate the  estate  by  re-entry  after  a  breach  of  the  con- 
dition!. Therefore,  Papst  should  have  possession  of 
the  land  following  his  attempt  to  re-enter. 

BUIJNa  COUBT  CASE 

Drucker  vs.  McLaughlin,  Volume  235,  Illinois  Re- 
ports, Page  367. 

An  ancestor  of  Drucker  was  the  original  owner  of 
the  property  in  question,  and  also  that  which  surround- 
ed it.  He  subdivided  the  entire  property,  selling  a  cer- 
tain private  way  with  the  express  condition  that  it 
should  be  kept  open  forever  by  the  owner  as  a  private 
way  for  access  and  egress  for  all  the  lot  owners  of  the 
Bub-division.  Mr.  McLaughlin  became  the  owner  of 
this  private  right  of  way  and  closed  it.  Thereupon 
Drucker,  as  an  heir,  asked  for  possession  and  demand- 
ed the  property  on  the  ground  that  it  was  a  fee  subject 
to  this  condition  which  had  now  come  to  pass,  giving 
title  to  him.  The  question  is,  whether  the  stipulation 
in  the  deed,  granting  the  private  way  was  a  condition 
with  right  of  forfeiture  to  the  heirs,  or  w^hether  it  was 
a  mere  covenant  or  promise  running  with  the  land. 

Justice  Vicker  gave  the  opinion:  **The  presence  of 
a  re-entry  clause,  while  not  indispensable,  is  always 
important  as  evidence  of  an  intention  to  impose  a  con- 
dition subsequent.  Such  a  clause  may  make  certain 
that  which  in  its  absence  is  left  open  to  construction. 
The  law,  however,  frowns  upon  forfeitures  and  will 
constitute  the  deed  as  not  containing  a  condition  sub- 
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sequent,  if  the  words  can  reasonably  be  interpreted  to 
contain  a  covenant  running  with  the  land.  It  is  reason- 
able to  construe  the  deed  in  question  as  containing  a 
covenant  solely  for  the  benefit  of  the  contiguous  land 
owners,  and,  therefore,  the  grantor's  heirs  had  no  in- 
terest in  the  property  sold  by  the  contiguous  land  own- 
ers."  Judgment  was  given  for  McLaughlin. 

BXTLINa  LAW 

Story  Case  Answer 

It  is  sometimes  difficult  to  determine  whether  a  stip- 
ulation in  a  deed  amounts  to  a  condition  subsequent, 
resulting  in  a  forfeiture  if  the  condition  happens,  or 
whether  the  stipulation  is  a  mere  covenant  running 
with  the  land  for  the  benefit  of  contiguous  land.  If  con- 
tiguous land  has  been  retained  by  the  grantor  or  sold 
to  other  persons,  the  stipulation  will  usually  be  con- 
strued as  a  covenant  or  promise  running  with  the  land, 
provided,  of  course,  it  is  open  to  this  construction.  It 
may  be  upon  this  difference  in  the  facts  of  the  two 
Ruling  Court  Cases  given  above  that  we  can  base  the 
difference  in  the  conclusion  of  the  courts  in  each  one. 
Where  a  right  of  forfeiture,  however,  is  expressly  re- 
served and  is  reasonable,  the  courts  will  construe  the 
stipulation  as  a  condition  subsequent,  and  give  the 
right  of  re-entry,  although  the  latter  is  not  expressly 
reserved.  This  is  true  because  re-entry  is  a  necessary 
incident  to  forfeiture. 

Thus,  in  a  Missouri  case,  a  deed  contained  an  express 
stipulation  that  a  failure  to  pay  royalties,  or  an  idle- 
ness of  the  mind  for  sixty  consecutive  days,  should  con- 
stitute ground  upon  which  the  grantor  might  declare  a 
forfeiture.    This  was  held  to  be  lawful  and  reasonable, 
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and  woidd  be  enforced  on  breach  of  conditions  subse- 
quent. 

In  the  case  of  Shreave  vs.  Norfolk  the  Western  Rail- 
way Company,  Volume  23  Law  Reports  Annotated, 
Page  771,  we  have  a  case  similar  to  the  Story  Case. 
This  was  a  conveyance  of  land  to  the  railroad  company 
for  ''depot  and  other  railway  purposes,*'  and  stated  to 
be  in  consideration  of  the  railway  company  agreeing  to 
erect  and  maintain  a  depot  on  the  land,  but  not  contain- 
ing any  clause  of  forfeiture  or  re-entry  for  failure  to 
do  so.  The  court  held  that  the  deed  vested  a  fee  simple 
estate  in  the  railroad  company,  and  that  the  statement 
of  the  purposes  for  which  the  land  was  conveyed  con- 
stituted merely  an  agreement  or  covenant  on  the  part 
of  the  grantee  to  use  the  land  for  that  purpose.  A 
breach  of  this  covenant  gave  right  to  an  action  for 
damages  or  an  injunction,  but  not  a  forfeiture  of  the 
estate.  This  is  our  conclusion  as  to  the  law  in  the 
Story  Case. 


£.    Remainders  and  Reversions 
STOBY  CASE 

Mr.  Beale,  a  wealthy  ranchman,  during  his  lifetime, 
gave  away  one  of  his  farms  in  the  following  words :  "  I 
hereby  give  Meadow  Grove  farm  to  Mary  Adams  for 
her  entire  life.'*  Mary  Adams  took  possession  of  the 
property  and  lived  upon  it  for  forty  years.  At  her 
death  she  left  a  will  devising  the  property  to  her  eldest 
daughter.  Mr.  Beale  had  died  in  the  meantime,  and  his 
son,  Joseph,  contested  the  will  and  claimed  the  prop- 
erty, because  he  said  his  father  gave  away  only  a  life 
estate  which  was  complete  when  Mary  Adams  died. 
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Thereafter,  he  said,  it  reverted  to  him,  as  sole  heir  of 
Mr.  Beale. 
Is  he  right? 

BULINO  COUBT  CASE 

Sdhina  Jordan  vs.  City  of  Benwood,  Volume  42  West 
Virginia  Reports,  Page  312. 

Under  a  certain  will,  property  was  devised  to  Brid- 
get Clark  for  life ;  remainder  to  Sabina  Jordan.  The 
City  of  Benwood  changed  the  grade  of  the  street  and 
alley  upon  which  the  property  in  question  abutted ;  Sa- 
bina Jordan  now  brings  this  action  to  recover  damages 
caused  by  the  improvements  to  her  interest  in  the  land. 
In  her  declaration,  she  alleged  that  she  was  a  rever- 
sioner. 

In  defense  to  the  action,  the  city  of  Benwood  con- 
tended that  there  could  be  no  recovery  because  she  was 
the  owner  of  the  remainder,  and  not  the  owner  of  a  re- 
version. 

Mr.  Justice  Brannan  said:  "The  pleader  has  only 
misnamed  the  estate  of  Sabina  Jordan  in  calling  it  a 
'reversion'  instead  of  a  'remainder,'  but  he  has  stated 
the  plaintiff's  estate  to  be  an  estate  in  fee  after  the 
termination  of  a  given  life ;  and  what  is  there  in  the 
mere  misnaming,  if  the  substance  appears?  'Rever- 
sion' and '  remainder '  mean  different  things  as  regards 
the  manner  of  deviation  of  title;  and,  in  certain  in- 
stances, the  omission  to  distinguish  between  them  ac- 
curately might  be  material,  but  they  both  mean  an  es- 
tate after  the  termination  of  a  particular  estate,  and 
failure  to  discriminate  in  this  case  hurts  no  one."  Held 
that  interest  of  Sabina  was  a  remainder,  and  she  could 
recover  her  loss. 
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SUIJNO  LAW 
Story  Case  Answer 

It  has  been  said  heretofore  that  complete  ownership 
in  property  is  known  as  a  fee  estate,  and  that  from  this 
fee  estate  lesser  estates  may  be  carved.  For  example, 
the  owner  of  a  fee  estate  may  wish  to  give  to  his  wife 
a  life  estate  in  the  property.  This  may  be  accom- 
plished, and  after  the  life  estate  is  gone  there  is  still 
other  ownership  left  in  respect  to  that  property.  If  the 
owner  of  the  fee  carves  lesser  estates  out  of  the  prop- 
erty and  directs  that  after  the  lesser  estates  have 
ceased,  then  the  property  shall  vest  in  a  particular  per- 
son, the  property  left  to  this  person  is  known  as  a  re- 
mainder. He  is  known  as  the  remainderman ;  he  pos- 
sesses that  ownership  of  the  property  which  is  left 
after  the  lesser  estates  have  been  given  to  other  per- 
sons. If  the  owner  of  the  property,  however,  merely 
gives  away  lesser  estates,  and  says  nothing  about  the 
ownership  remaining,  this  ownership  still  belongs  to 
him,  and  is  known  as  the  reversion.  That  is,  the  rever- 
sion is  the  remaining  ownership  in  the  property  after 
lesser  estates  have  been  enjoyed.  The  owner  of  the 
reversion  is  known  as  the  reversioner. 

The  son,  as  sole  heir  of  Mr.  Beale,  in  the  Story  Case, 
was  right  in  his  contention.  While  the  father,  Mr. 
Beale,  lived,  he  had  a  reversionary  interest  in  Meadow 
Grove  Farm.  When  the  father  died,  this  reversionary 
interest  went  to  the  son  as  a  remainder.  Before  the 
father's  death,  he  was  a  reversioner;  after  his  death, 
the  son  was  the  remainderman  as  to  Meadow  Grove 
Farm. 
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F.    Conditional  Estate  Distinguished  From  a  Trust 

Estate 

STOBY  CASE 

The  Greenfall  estate,  in  eastern  Connecticnt,  was 
found,  upon  the  death  of  Mr.  Charles  Davis,  the  owner, 
to  have  been  devised  to  Mr.  Lloyd  Jones  **on  condition 
that  he  use  the  farm  as  a  site  for  a  hospital  for  tuber- 
cular patients;  otherwise  the  farm  to  become  the 
property  of  my  son,  William  Davis. '  *  Mr.  Lloyd  Jones 
died  before  the  will  w^as  probated,  but  his  son  took  the 
land,  and,  not  being  interested  in  hospitals,  he  decided 
to  erect  upon  the  land  a  flour  mill.  Mr.  William  Da- 
vis, thereupon,  entered  upon  the  land,  quoted  the  terms 
of  the  will  to  Mr.  Jones'  son,  and  took  possession.  Mr. 
Jones,  Junior,  brought  suit  to  recover  the  property. 
Will  he  succeed! 

buijING  coubt  case 

Neely  vs.  HosJcins,  Volume  84  Maine  Reports,  Page 
386. 

One  Wadleigh,  in  consideration  of  $500,  conveyed  a 
parcel  of  land,  with  a  church  building  upon  it,  to  the 
bishop  of  the  Protestant  Episcopal  Church.  This  $500 
was  raised  by  the  bishop  among  the  adherents  of  the 
Episcopal  faith,  who  wished  to  see  this  church  in  Old 
Town,  Maine.  The  conveyance  was  made  to  the  bishop 
*'and  his  successor  in  office,  upon  condition  that  the 
property  conveyed  shall  be  forever  held  for  the  use  of 
the  Protestant  Episcopal  Church  of  Old  Town.'* 

Sarah  Hoskins  and  others,  heirs  of  Wadleigh,  many 
years  later,  took  possession  of  the  property,  contending 
that  the  conditions  of  the  conveyance  had  not  been  ob- 
served, and,  therefore,  the  estate  had  come  to  an  end. 
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This  was  an  action  brought  by  Neely,  as  bishop,  to  re- 
cover possession  of  the  property. 

Mr.  Chief  Justice  Peters  said:  "Undoubtedly,  the 
deed  contains  a  condition  for  the  benefit  of  the  parish, 
but  not  for  Wadleigh's  benefit  or  for  the  benefit  of  his 
heirs.  It  operates  between  the  parish  and  the  bishop, 
and  is.  not  available  otherwise.  Every  trust  implies  a 
condition  that  the  trustee  will  faithfully  administer  the 
trust ;  equity  will  enforce  this  trust  at  the  instance  and 
for  the  benefit  of  the  parish.  But  the  heirs  of  Ira 
Wadleigh  cannot  complain. ' '  Judgment  was  given  for 
Neely. 

BUUNG  LAW 

Story  Case  Answer 

It  frequently  happens  that  a  conveyance  will  be  made 
to  a  person  upon  a  condition.  If  the  conveyance  is 
made  for  some  charitable  purpose,  the  courts  will  often 
construe  this  as  a  conveyance  in  trust  in  favor  of  the 
charity,  and  not  as  a  conveyance  to  the  particular  per- 
son on  condition ;  and  equity  will  enforce  the  condition 
as  a  direction  of  the  grantor  or  testator,  in  reference  to 
the  manner  in  which  the  estate  is  to  be  used. 

But  in  the  Story  Case,  the  words  of  the  will  leave  no 
doubt  that  an  estate  on  condition  w^as  granted.  It  pro- 
vided who  was  to  be  possessed  of  the  property,  in  case 
the  condition  was  not  met.  Mr.  Jones,  Junior,  ■v\'ill  not 
recover  the  land,  because  by  the  plain  conditions  in  the 
wUl  the  land  has  become  the  property  of  William  Da- 
vis. Had  Charles  Davis  devised  the  land  to  Jones  upon 
condition  that  the  property  be  used  for  a  designated 
charity,  as,  for  instance,  the  Boston  Tubercular  Hospi- 
tal, then  it  would  amoimt  to  a  trust,  and  if  Jones  failed 
to  use  it  for  that  charity  the  court  would  compel  him 
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to  do  so.    Of  course,  if  this  were  the  case,  the  son,  Wil- 
liam Davis,  would  have  no  claim  to  the  property. 


G.    The  Rule  Against  Perpetuities 
STOBY  CASE 

Mr.  Arnold  Bender  admired  an  illustrious  lineage, 
and  boasted  untiringly  of  the  virtuous  ancestry  of  the 
Bender  family  and  portrayed  its  glorious  future.  His 
acquaintances  were,  therefore,  not  surprised  to  find, 
after  his  death,  a  provision  in  his  will  devising  all  his 
property  to  his  son,  John  (then  six  years  old)  for  life ; 
remainder  to  John's  children  for  life ;  remainder  in  fee 
to  the  first  of  John's  grandchildren  who  should  reach 
the  age  of  twenty-five  years.  John  tries  to  have  the 
last  devise  to  his  grandchild  set  aside  as  invalid.  Will 
he  succeed? 

EUUNO  COURT  CASE 

Johnson  vs.  Preston,  Volume  226  Illinois,  Page  447. 

Jane  Piatt,  owner  of  certain  real  estate,  by  will, 
made  the  following  devise : 

"I  give  and  bevise  to  my  executor  hereafter  named 
(Preston)  my  farm  of  120  acres  in  Willow  Creek  Town- 
ship, to  have  and  to  hold  for  the  space  of  twenty-five 
(25)  years  from  and  after  the  date  of  the  probate  of 
this  wiU." 

The  foregoing  paragraph  was  followed  by  other  par- 
agraphs intended  to  create  a  beneficial  interest  in  cer- 
tain of  the  grandchildren  of  Jane  Piatt.  This  was  a 
bill  filed  by  the  heirs-at-law  of  Jane  to  have  the  will 
declared  void  and  for  a  partition  of  the  property.  The 
contention  is  that  the  language  **from  and  after  the 
probate  of  this  will,"  since  it  represents  an  uncertain 
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contingency  upon  which  the  estate  of  the  executor  shall 
come  into  being,  which  may  not  happen  within  the  time 
prescribed  by  the  rule  against  perpetuities,  makes  the 
denial  void. 

Mr.  Justice  Vickers  said:  "A  perpetuity  is  defined 
to  be  a  limitation  taking  the  subject  thereof  out  of 
commerce  for  a  longer  period  of  time  than  a  life  or 
lives  in  being  and  twenty-one  years  thereafter. 

"No  interest  subject  to  a  condition  precedent  is  good 
unless  the  condition  must  be  fulfilled,  if  at  all,  within 
twenty-one  years  after  some  life  in  being  at  the  execu- 
tion of  the  instrument,  as  in  case  of  wills,  at  the  death 
of  the  testator.  It  is  not  enough  that  a  contingent 
event  may  happen  or  even  that  it  will  probably  happen, 
within  the  limits  of  the  rule  against  perpetuities.  If  it 
can  possibly  happen  beyond  those  limits  an  interest 
conditioned  on  it  is  too  remote. 

*'It  is  clear  from  the  language  of  the  will  itself  that 
whatever  interest  the  executor  took  under  it  could  not 
vest  in  him  until  the  probate  of  the  mil,  and  wliile  this 
event  would,  in  the  ordinary  and  usual  course  of  events 
probably  occur  mthin  a  few  months,  or  at  most  a  few 
years,  after  the  death  of  the  testatrix,  yet  it  cannot  be 
said  that  it  is  a  condition  that  must  inevitably  happen 
within  twenty-one  years  from  the  death  of  the  testa- 
trix. Since  a  bare  possibility  that  the  condition  upon 
which  the  estate  is  to  vest  may  not  happen  within  the 
prescribed  limits,  is  all  that  is  necessary  to  bring 
the  devise  in  conflict  with  the  rule.  We  see  no  escape 
from  the  conclusion  that  the  devise  to  the  executor 
oifends  the  rule  against  perpetuities  is  therefore 
void."     Judgment  was  given  for  Johnson. 
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SniilNa  COXTRT  CASE 

Brattle  Square  Church  vs.  Grants  Volume  3  Gray 
Reports,  Page  142;  Volume  63  American  Decisions, 
Page  425. 

The  testatrix,  by  will,  devised  certain  property  to 
the  deacons  of  the  Brattle  Square  Church.  The  devise 
was  made  upon  an  express  condition  as  follows : 

*'The  minister,  or  oldest  minister  of  said 
church  shall  constantly  reside  and  dwell   in 
said  house  during  such  time  as  he  is  minister 
of  said  church,  and  in  case  the  same  is  not  im- 
proved for  that  use  only,  I  then  declare  the 
bequest  to  be  void,  and  of  no  force,  and  order 
that  said  house  and  land  shall  revert  to  my 
estate,  and  I  give  the  same  to  my  nephew, 
John  Hancock,  and  his  heirs  forever.  * ' 
This  was  a  bill  brought  by  the  deacons  of  the  Brattle 
Square  Church,  asking  leave  of  the  court  to  sell  the 
house.     They  claimed  that  a  sale  was  necessary  be- 
cause of  the  heavy  expenditures  necessary  in  paying 
taxes  and  other  expenses  incident  thereto. 

It  was  further  contended  that  the  limitation  over  to 
the  heirs  of  Hancock  was  void  for  remoteness,  and 
that,  therefore,  the  estate  vested  in  the  deacons  abso- 
lutely. 

Mr.  Justice  Bigelow  said:  "It  has  long  been  the 
settled  rule  in  England,  and  adopted  as  a  part  of  the 
Common  Law  here,  that  all  limitations,  by  way  of 
executory  devise  which  may  not  take  effect  within  the 
term  of  a  life  or  lives  in  being  at  the  death  of  the 
testator,  and  twenty-one  years  afterwards,  are  void, 
as  too  remote  and  tending  to  create  perpetuities. ' ' 

"In  the  application  of  this  rule,  in  order  to  list  the 


52  EEAL    PROPEETY 

legality  of  a  limitation,  it  is  not  sufficient  that  it  be 
capable  of  taking  effect  within  the  prescribed  period; 
it  must  be  so  framed  as  ex  necessitate  to  take  effect,  if 
at  aU,  within  that  time.  If,  therefore,  a  limitation  is 
made  to  depend  upon  an  event  which  may  happen  im- 
mediately after  the  death  of  the  testator,  but  which 
may  not  occur  until  after  the  lapse  of  the  prescribed 
period,  the  limitation  is  void.  If  the  event  upon  which 
the  limitation  is  to  take  effect  may,  by  possibility,  not 
occur  within  the  allowed  period,  the  executory  devise 
is  too  remote  and  cannot  take  effect. 

*'The  devise  over  to  the  heirs  of  John  Hancock  is 
therefore  void,  as  being  too  remote.  The  event  upon 
which  the  prior  estate  was  to  determine,  and  the  gift 
even  to  take  effect,  might  or  might  not  occur  within  a 
life  or  lives  in  being  at  the  death  of  the  testator. 

''This  limitation  over  to  the  heirs  of  John  Hancock 
being  void  for  remoteness,  the  estate  vests  absolutely 
in  the  deacons  of  the  Brattle  Square  Church,  and  the 
same  may  be  sold  as  requested. ' '  Judgment  was  given 
for  the  Brattle  Square  Church. 

EUUNG  LAW 

Story  Case  Answer 
It  is  said  that  the  law  abhors  a  perpetuity ;  that  is, 
the  policy  of  the  law  is  against  the  creation  of  estates 
which  continue  for  an  indefinitely  long  time.  The  law 
deems  it  unwise  for  a  man  in  one  generation  to  accumu- 
late property  and  direct  its  future  devolution  long 
after  he  has  passed  away.  For  that  reason,  the  law 
created  a  rule  against  perpetuities,  a  rule  which  seeks 
to  prevent  the  creation  of  future  estates  which  wiU 
last  too  long. 
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The  Rule  Against  Perpetuities  declares  that  if  it  ap- 
pear that  an  interest  may  not  vest,  that  is,  come  into 
somebody's  right,  beyond  the  period  of  the  life  of  one 
person  named,  and  twenty-one  years  thereafter,  it  is  a 
void  conveyance.  But,  if  it  appears  that  it  will  vest,  if 
at  all,  within  the  period,  then  it  is  good.  This  is  done 
to  avoid  the  conveyance  of  property  in  such  a  manner 
that  the  property  is  taken  out  of  commerce  longer  than 
the  prescribed  period.  A  man  may,  by  will,  make  an 
interest  in  land  uncertain  as  to  its  owner  for  a  life  in 
being  and  twenty-one  years  thereafter.  The  law  does 
not  care  how  far  in  the  future  an  interest  may  come  to 
a  man ;  it  objects  only  to  the  uncertainty  of  its  coming 
or  vesting.  Obviously,  if  such  a  rule  did  not  exist,  the 
large  number  of  parents,  who  were  solicitors  for  the 
welfare  of  their  future  descendants,  would  soon  have 
lands  so  fettered  as  to  put  a  stagnation  on  commerce 
and  trade. 

In  the  Story  Case,  the  devise  of  the  last  remainder 
violates  this  rule,  in  that  it  attempts  to  keep  property 
out  of  the  market  for  a  period  longer  than  a  life  in  be- 
ing plus  twenty-one  years.  John  was  the  life  in  being, 
but  the  property  would  probably  not  vest  in  his  chil- 
dren's children  until  more  than  twenty-one  years  after 
John's  death.    This  devise  is,  therefore,  void. 


H.    Wife's  Dower  Interest  in  Land 

1.    Nature  of  the  Interest 

STOBY  CASE 

Arthur  Merriam,  during  the  first  ten  years  of  his 
married  life,  acquired  several  lots  of  valuable  real  es- 
tate, but  unfortunate  investments  forced  him  into  bank- 
ruptcy.   The  trustee,  Mr.  Harris,  who  took  charge  of 


54  REAL   PROPERTY 

the  assets  for  the  creditors  of  Mr.  Merriam,  sold 
the  real  estate  and  distributed  the  proceeds  pro  rata 
among  the  creditors.  This  is  a  suit  by  Mrs.  Merriam 
against  Harris  to  recover  for  the  loss  of  her  dower 
interest  in  the  real  estate  of  her  husband.  Can  she 
recover  f 

EUUNQ  COUET  CASE 

Hilton  vs.  Stewart,  Volume  31  Utah,  Page  255 ;  Vol- 
ume 87  Pacific  Reporter,  Page  900. 

In  this  case  it  appears  that  Annie  Hilton  married 
John  Parks  in  1872,  and  continued  to  be  his  wife  down 
to  the  time  of  his  death,  which  occurred  in  1900.  Dur- 
ing his  life  he  purchased  several  parcels  of  real  estate 
at  various  times.  Before  his  death,  he  conveyed  away 
most  of  the  land  in  question  for  something  over  $30,- 
000,  but  his  wife,  Annie,  did  at  no  time  join  in  such 
conveyances.  Stewart  was  named  executor  of  Parks' 
estate  in  the  will  of  the  deceased.  Annie  Hilton  now 
sues  him  for  $10,733,  which  she  claims  as  her  one-third 
share  of  her  husband's  estate. 

She  relies  upon  a  statute  which  provides  that  ''one- 
third  in  value  of  all  the  legal  or  equitable  estate  in  real 
property  possessed  by  the  husband  at  any  time  during 
the  marriage,  and  to  which  the  wife  had  made  no  relin- 
quishment of  her  rights,  shall  be  set  apart  as  her 
property,  in  fee  simple  if  she  survives  him." 

Mr.  Justice  Frick  said:  **We  feel  constrained  to 
hold  that  the  wife,  if  she  desires  to  recover  her  interest 
in  her  husband's  lands,  alienated  by  him  during  mar- 
riage without  her  consent,  must  resort  to  the  lands 
themselves,  and  that  she  can  recover  such  interest  only 
as  the  law  gave  her  at  the  time  the  lands  were  alien- 
ated by  the  husband.     In  all  lands  possessed  by  him 
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at  the  time  of  Ms  death,  she  takes  her  interest  in 
accordance  with  that  law.  It  must  not  be  overlooked 
that  the  contingent  interest  of  the  wife  in  her  hus- 
band's lands  is  in  the  nature  of  an  encumbrance  which 
may  or  may  not  become  absolute  and  enforcible  right 
dependent  upon  the  one  fact  that  she  survive  her 
husband.  This  encumbrance  is  against  the  land,  and 
exists  against  each  specific  parcel  while  the  right 
remains  in  existence  during  her  life.'*  Judgment  was 
given  for  Stewart. 

EUIilNQ  LAW 
Story  Case  Answer 

Dower  is  the  interest  which  a  wife  receives  in  the 
freehold  property  owned  by  her  husband  during  the 
continuance  of  the  marriage  relation.  At  Common 
Law  she  was  entitled,  by  right  of  dower,  to  a  life  estate 
in  one-third  of  the  real  estate  owned  by  the  husband 
during  coverture,  or  during  marriage.  At  the  very 
instant  that  she  married  she  had  a  right  in  the  land; 
this  w^as  called  inchoate  dower.  Not  until  the  husband 
died  was  she  able  to  enjoy  fully  this  dower  right. 
But  during  his  life  she  has  an  interest  in  the  land 
which  the  husband  cannot  by  any  act  of  his  own 
deprive  her  of.  This  right  is  a  right  against  the  land, 
and  not  against  the  husband ;  and  in  case  the  husband 
sells  his  property,  and  she  does  not  join  in  the  con- 
veyance, she  has  no  claim  against  the  husband  for  the 
amount  to  which  she  is  entitled,  but  she  must  proceed 
against  the  and,  into  whosoever  hands  it  has  passed. 

In  the  Story  Case,  Mrs.  Merriam  will  recover  her 
dower  right  from  the  holder  of  the  lands  even  if 
she  fails  to  recover  from  Mr.  Harris.     All  of  Mr. 
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Merriam's  assets  must  be  sold  to  pay  his  debts,  but 
this  dower  right  was  not  his ;  it  belonged'  to  his  wife, 
and  could  be  sold  only  with  her  consent. 

2.    Dower  in  Mortgaged  Property 
STOBY  CASE 

After  the  death  of  Mr.  Hiram  Thomas  his  executors 
were  forced  to  dispose  of  most  of  his  estate  in  order  to 
pay  the  debts  of  Hiram,  who  had  always  lived  beyond 
his  income.  In  the  sale,  Mr.  Otto  Meyer  became  the 
owner  of  the  estate  upon  which  the  Thomas  family  had 
lived.  Mrs.  Thomas,  who  had  not  been  consulted  about 
the  sale,  sought  Mr.  Meyer  some  time  after  her  hus- 
band's death  and  asked  him  to  pay  her  the  value  of 
her  dower  right  in  the  property.  Mr.  Meyer  told  her 
that  she  was  not  entitled  to  any  dower  interest  in  this 
estate,  because  Mr.  Thomas,  before  his  marriage,  had 
mortgaged  this  estate  to  him  (Mr.  Meyer)  and  had 
never,  before  his  death,  paid  off  the  mortgage.  Mr. 
Meyer  showed  the  widow  the  papers  and  there  was  no 
doubt  that  he  spoke  the  truth.  But  Mrs.  Thomas 
thought  she  ought  to  have  some  right  in  the  estate  even 
though  the  husband  had  always  had  a  mortgage  upon 
it.   Is  she  right? 

BXTUNG  COUBT  CASE 

HolhrooJc  vs.  Finney,  Volume  4  Massachusetts  Re- 
ports,  Page  243. 

John  Finney  was  the  owner  of  land,  which  he  con- 
veyed to  his  four  sons,  of  whom  Ezra  was  one.  The 
four  sons  at  the  time,  and  as  a  part  of  the  same  trans- 
action, executed  to  their  father  a  mortgage  to  secure 
the  payment  of  the  purchase  price,  and  a  maintenance 
for  him  during  his  life.     The  plaintiff  herein,  Mrs. 
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Holbrook,  was  the  wife  of  one  son  at  the  time,  and  did 
not  join  in  the  mortgage  to  John  Finney.  In  this  ac- 
tion, she  now  seeks  to  have  established  her  dower  right 
in  the  land  in  question. 

It  was  contended  by  Finney  that  she  never  received 
a  dower  right  in  the  land,  because  her  husband  was 
never  legal  owner  of  the  land. 

Mr.  Chief  Justice  Parsons  said:  *'At  Common  Law 
a  wife  was  entitled  to  a  dower  interest  only  in  real 
property,  of  which  her  husband  was  seized  in  fee 
during  marriage.  By  seizing  is  meant  land  of  which 
he  was  legal  owner  in  fee.  However,  the  husband 
must  have  been  owner  for  some  period  of  time  in  order 
that  the  wife  may  claim  dower  interest.  In  this  case, 
the  husband  became  legal  owner  by  the  conveyance 
from  his  father,  but  at  the  same  time  he  gave  a  mort- 
gage back  to  his  father,  thus  returning  the  legal  owner- 
ship. Under  such  circumstances,  the  wife  gets  no 
dower  interest.*'     Judgment  was  given  for  Finney. 

BXTUNG  LAW 
Story  Case  Answer 

We  have  seen  that  the  wife  gets  a  dower  interest  in 
the  land  owned  by  her  husband  at  any  time  during  the 
marriage  relation.  It  must  be  noted,  however,  that  at 
Conunon  Law  the  wife  did  not  get  any  dower  in  any 
property  except  legal  freehold  estates  held  by  the  hus- 
band. She  acquired  no  dower  in  equitable  estates 
owned  by  him.  Thus,  if  the  husband  owns  mortgaged 
property  at  the  time  of  the  marriage,  the  wife  gets  no 
dower  in  such  property,  because  the  legal  title  is  out- 
standing in  the  name  of  the  mortgage,  and  the  hus- 
band has  only  an  equity  in  the  property,  a  right  to  pay 
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off  the  mortgage  and  get  back  the  legal  title.  Furth- 
ermore, if  the  husband  buys  property  during  the  mar- 
riage and  gives  back  at  the  same  time  a  mortgage  to 
secure  the  price,  the  wife  gets  no  dower,  because  the 
purchase  and  the  mortgage  are  considered  as  one 
transaction,  and  he  is  not  regarded  as  having  been  the 
legal  owner  of  the  property.  In  any  case,  however, 
when  the  mortgage  debt  has  been  paid  by  the  husband, 
the  wife  then  gets  a  dower  interest  in  such  property. 

In  the  Story  Case,  Mr.  Thomas  had  never  been, 
throughout  his  married  life,  more  than  an  equitable 
owner  of  the  estate,  having  mortgaged  it  to  Mr.  Meyer. 
He  had  a  right  to  pay  off  the  mortgage  debt  and  be- 
come owner,  but  never  having  done  so  the  fee  simple 
was  in  Meyer,  and  not  in  Thomas.  The  wife  is  wrong. 
She  can  get  no  dower  interest  in  property  which  the 
husband  does  not  legally  own. 


II.     Use  and  Enjoyment  Incident  to  the  Ownership  of 

Land 

A.     Appurtenances 

1.    The  Nature  of  an  Appurtenance 

STOBY  CASE 

Mr.  Ryan  owned  two  houses  on  the  north  shore  of 
Lake  Michigan,  one  of  which  he  sold  to  Mr.  William 
Davis  of  St.  Louis,  as  a  summer  home.  There  was 
only  one  practical  way  to  drain  the  rain  water  from 
the  premises  sold  to  Mr.  Davis,  and  that  was  over  the 
property  retained  by  Mr.  Ryan.  When  Mr.  Ryan  sold 
this  other  property  to  Mr.  Frank  Ostler,  the  latter 
complained  concerning  the  presence  of  the  drain  from 
the  house  of  Mr.  Davis,  and  requested  him  to  have  it 
removed.    Mr.  Davis  argued  that  he  bought  the  privi- 
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lege  of  this  means  of  drainage,  for  his  deed  recited 
**and  appurtenances  to  premises  are  also  conveyed/* 
Mr.  Ostler  replied  that  he  did  not  believe  the  word  *' ap- 
purtenances" was  meant  to  cover  anything  on  his  land. 
Mr.  Davis  replied  that  he  was  willing  to  leave  the  ques- 
tion to  Mr.  A.  Rider,  who  was  attorney  for  both  prop- 
erty owners.    AVhat  will  Mr.  Rider  decide? 

EUIilNO  COUET  CASE 

Thomas  vs.  Owen,  Volume  20  Queen's  Bench  Deci- 
sion, Page  225. 

Thomas  and  Owen  had  been  tenants,  under  the  same 
landlord,  of  adjoining  farms  near  the  sea  coast,  to 
which  a  highway  ran  through  Owen's  farm.  Thomas' 
farm  communicated  with  the  highway  by  a  private 
road,  which  joined  the  highway  at  a  place  called  Old 
Bar.  From  a  point  on  Thomas'  farm,  and  on  the  pri- 
vate road,  an  ancient  lane  ran  to  a  spot  on  the  highway 
near  Old  Bar  to  the  sea  coast.  This  lane  was  not  only 
the  nearest  way  from  his  farm  to  the  sea  coast,  but 
was  also  level,  whereas  the  private  road  was  steep  and 
hilly.  In  1873  the  landlord  conveyed  to  Owen  the  farm 
which  he  had  previousy  rented.  The  conveyance  con- 
tained no  reference  to  the  lane  or  its  uses  by  Thomas, 
but  the  soil  of  the  lane  was  admittedly  included  in  the 
measurements  of  Owen's  farm.  In  1878,  the  landlord 
conveyed  to  Thomas  the  farm  previously  occupied  by 
him.  The  conveyance  said  nothing  specifically  about 
the  lane  in  question,  but  simply  conveyed  the  farm 
**and  all  houses,  buildings  and  appurtenances  thereto 
belonging. ' '  Owen  interfered  with  Thomas '  use  of  this 
lane,  and  this  was  an  action  brought  by  Thomas  for 
damages. 

Thomas  contended  that  the  word  "appurtenances" 
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was  sufficient  to  give  to  him  the  use  of  the  farm  con- 
veyed to  him  as  usually  used  and  occupied,  which 
would  give  him  the  benefit  of  this  lane. 

Decision :  The  conveyance  to  Owen  did  not  amount 
to  a  demise  of  the  soil  of  the  lane  free  from  Thomas' 
right  of  way,  insomuch  as  the  landlord,  not  being  in 
possession  at  the  time  of  the  conveyance  to  Owen, 
could  not  make  such  demise  without  derogating  from 
the  grant  to  Thomas,  imder  which  his  then  existing 
tenancy  was  constituted.  When  the  conveyance  was 
made  to  Owen,  the  landlord  impliedly  reserved  the  use 
of  this  lane.  The  right  of  way  over  this  lane  passed 
to  Thomas  by  the  conveyance  of  1878,  under  the  word 
*  *  appurtenances. '  * 

Lord  Justice  Fry  said :  "No  doubt  the  word  *  appur- 
tenances'  is  not  apt  for  the  creation  of  a  new  right, 
and  the  word  *  appurtenant'  is  not  apt  to  describe  a 
right  which  had  never  previously  existed :  and,  there- 
fore, the  mere  grant  of  all  appurtenances  or  of  all  ways 
appurtenant  to  the  principal  subject  of  the  grant  has 
been  held  in  many  cases  not  to  create  a  new  right  of 
way  where  the  right  was  not  pre-existing  at  the  date  of 
the  grant.  But  the  word  *  appurtenances'  has  easily 
admitted  of  a  second  meaning,  and  as  equivalent  to 
'usually  occupied.'  "  Judgment  was  given  for  Thomas. 

EUUNa  LAW 

Story  Case  Answer 

An  appurtenance  is  that  which  belongs  to  another 
thing  as  a  principal,  and  which  passes  as  an  incident 
to  the  principal  thing  when  it  is  passed.  Thus,  when 
property  is  conveyed  with  all   appurtenances,  this 
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means  that  the  property  is  passed  with  all  incidents 
necessary  to  the  full  use  and  enjoyment  thereof,  as  it 
had  been  previously  used  and  enjoyed  by  the  grantor. 
An  appurtenance  must  be  something  which  adds  value 
to  the  property  to  which  it  is  appurtenant,  as,  for  in- 
stance, a  drainage  right,  a  roadway,  right  to  take 
water,  to  take  ice;  a  right  appurtenant  to  one  man's 
land  to  exercise  some  privilege  on  another's  land,  can- 
not be  separated  from  the  former's  land. 

In  the  Story  Case,  the  drain  was  a  visible  part  of 
the  property  right  conveyed  to  Davis.  It  was  reason- 
ably necessary  to  the  enjoyment  of  his  property  and 
passed  as  an  appurtenance;  therefore,  Mr.  Ostler,  as 
servient  tenant,  must  permit  the  drain. 


2.    Things  That  May  Be  Appurtenant 
STOBY  CASE 

George  Miller  owned  two  adjoining  farms,  one  called 
Golden  Oak  Farm  and  the  other  the  Home  Farm.  There 
were  two  wagon  roads  leading  from  the  Golden  Oak 
Farm  to  the  main  highway;  one  of  these  crossed  the 
Home  Farm,  and  the  other  lay  entirely  upon  the 
Golden  Oak  Farm.  The  roads  were  equally  good  in 
their  location  and  fitness  for  travel.  Miller  sold  the 
Golden  Oak  Farm,  with  all  appurtenances,  to  Henry 
Purcell,  who,  subsequently,  claimed  the  right  to  cross 
the  Home  Farm  along  the  road  to  the  main  highway. 
Miller  contested  this  right.  Can  Purcell  force  him  to 
allow  the  use  of  the  road  ? 

EXJLINa  COITET  CASE 

Humphrey  vs.  McKissock,  Volume  104  United  States 
Reports,  Page  304. 
In  this  case,  several  railways  had  combined  to  con- 
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struct  an  elevator,  to  be  connected  with  respective 
roads.  Each  company  contributed  an  equal  sum  to- 
wards its  cost,  and  each  was  to  have  equal  privileges 
in  the  use  of  it.  The  Wabash  Railroad,  of  which  Hum- 
phrey is  receiver,  made  a  mortgage  to  another  com- 
pany, of  which  McKissock  is  receiver.  This  mortgage 
purported  to  cover  all  property  then  owned  by  the 
company,  or  thereafter  to  be  acquired, ' '  and  other  ap- 
l^urtenances  thereunto  belonging."  McKissock,  as  rep- 
resentative of  the  mortgagee  company,  claims  the  right 
to  the  interest  of  the  mortgagor  company  in  the  ele- 
vator. It  is  claimed  that  such  interest  passed  under 
the  term  * '  appurtenances.  *  * 

Mr.  Justice  Fields  said:  **The  Wabash  Company 
possessed  a  separable  legal  interest  in  the  elevator ;  it 
would  not  be  appurtenant  to  the  railroad.  That  build- 
ing is  situated  at  some  distance  from  the  railroad.  A 
thing  is  appurtenant  to  something  else  only  when  it 
stands  in  the  relation  of  an  incident  to  a  principal,  and 
is  necessarily  connected  with  the  use  and  enjoyment  of 
the  latter.  A  thing  appurtenant  is  defined  to  be  a 
thing  used  with  and  related  to  or  dependent  upon 
another  more  worthy,  and  agreeing  in  its  nature  and 
equality  with  the  thing  whereunto  it  is  appendant  or 
*  appurtenant. '  ' '    Judgment  was  given  for  Humphrey. 

EUUNG  LAW 
Story  Case  Answer 
It  is  the  general  rule  that  a  thing  cannot  be  appur- 
tenant to  something  unless  it  is  inferior  or  only  inci- 
dent to  the  thing  to  which  it  is  appurtenant.  For  ex- 
ample, land  may  not  pass  as  appurtenant  to  land,  be- 
cause neither  tract  of  land  is  inferior  to  the  other  in 
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legal  contemplation.  The  thing  appurtenant  must  be 
of  such  a  nature  that  it  is  for  the  full  use  or  enjoyment 
of  the  principal  thing  passed;  it  must  be  closely  con- 
nected in  use ;  and,  also,  it  is  usually  said  that  the  thing 
appurtenant  must  be  a  necessity. 

In  the  Story  Case,  the  way  over  the  Home  Farm 
was  not  a  necessity  to  the  Golden  Oak  Farm ;  therefore, 
it  does  not  pass  in  the  deed,  unless  the  conveyance  was 
expressly  to  this  effect.  It  does  not  pass  under  the 
use  of  the  word  *' appurtenances." 


3.     General  Nature  of  an  Easement 
STOBY  CASE 

Simon  Moore  conveyed  property  consisting  of  a  lot 
and  a  dwelling  house  of  five  rooms  to  James  Hender- 
son. This  property  adjoined  other  property  belonging 
to  Moore.  The  drain  from  the  house  sold  led  across 
the  lot  retained  by  Moore  to  the  street  sewer,  one  hun- 
dred feet  distant.  The  conveyance  recited  that  the 
property  was  conveyed  with  "all  appurtenances  be- 
longing to  the  house.'*  This,  therefore,  included  the 
drain  leading  across  the  lot  retained  by  Moore. 

Four  years  later,  Henderson  rebuilt  his  house,  add- 
ing five  new  rooms.  After  this  was  done,  Moore 
stopped  the  drains,  saying  that  he  refused  to  be  bur- 
dened with  the  added  drain.  Henderson  contended 
that  this  was  an  easement  right  which  could  not  be 
taken  from  him.     Who  is  correct  ? 

RULING  COURT  CASE 

WillougJiby  vs.  Lawrence,  Volume  116  Illinois  Re- 
ports, Page  11;  Volume  56  American  Reports,  Page 
758. 

Martin  and  Lawrence  leased,  in  the  city  of  Chicago, 
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for  a  period  of  five  years,  a  tract  of  land  which  was  to 
be  suitably  improved  and  used  for  a  race  track.  Mar- 
tin and  Lawrence  entered  into  a  written  agreement 
with  Willoughby,  whereby  the  latter  undertook  to  build 
the  fences  in  and  around  the  terrace  track.  In  return 
for  such  services,  the  former,  by  a  written  instrument, 
granted  to  "Willoughby  the  exclusive  right  to  use  all 
fences  and  buildings  for  advertising,  during  the  con- 
tinuance of  the  lease.  Li  accordance  with  the  agree- 
ment, Wnioughby  expended  large  sums  of  money  in 
constructing  the  fences.  About  this  time  Martin  and 
Lawrence  transferred  their  rights  under  the  lease  to 
the  Chicago  Jockey  and  Trotting  Club.  This  club, 
after  taking  possession,  refused  to  permit  Willoughby 
to  use  the  fences  for  the  purposes  before  mentioned. 
He,  thereupon,  brought  this  bill  against  Lawrence  and 
the  club  to  have  them  enjoined  from  interfering  with 
his  rights. 

Lawrence  contended  that  he  had  only  a  license  which 
could  be  revoked,  and  that  the  grant  of  the  right  in 
question  does  not  constitute  an  easement. 

Mr.  Justice  Magruder  said:  ''The  general  rule  is 
that  two  distinct  tenements  are  necessary  to  the  crea- 
tion of  an  easement,  the  dominant,  to  which  the  right 
belongs,  and  the  servient,  upon  which  the  obligation 
rests,  as  if  the  o-wTier  of  one  farm  has  a  right  of  way 
over  the  adjoining  farm;  that  in  favor  of  which  the 
right  is  exercised,  is  the  dominant  tenement ;  that  over 
which  it  is  exercised,  is  the  servient  tenement.  In  ease- 
ments of  this  character,  the  burden  rests  upon  a  piece 
of  land,  in  favor  of  another  piece  of  land.  But  there 
is  a  class  of  rights  which  one  may  have  in  another's 
land,  without  their  being  exercised,  in  connection  with 
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the  occupancy  of  other  lands,  and,  therefore,  called 
easements  in  gross.  In  such  cases  the  burden  rests 
upon  one  piece  of  land,  in  favor  of  a  person  or  individ- 
ual.'* 

It  was  held  that  WiUoughby's  right  was  an  easement 
in  gross  which  could  not  be  revoked.  Judgment  was 
given  for  Willoughby. 

BULING  LAW 
Story  Case  Answer 

An  easement  is  usually  an  appurtenance  and  exists 
as  a  right  on  behalf  of  one  piece  of  property  in  respect 
to  another  piece  of  property.  In  some  states,  as  in 
Illinois  and  Massachusetts,  there  may  be  easements  in 
gross  which  are  burdens  on  one  piece  of  property  in 
favor  of  a  person,  and  not  for  the  benefit  of  another 
piece  of  land.  The  presumption  is,  however,  that  an 
easement  is  not  in  gross  wherever  it  can  be  construed 
appurtenant  to  other  land. 

Easements  may  be  created  by  prescription ;  that  is, 
by  an  open  and  hostile  user  for  a  period  of  twenty 
years.  Thus,  if  A  uses  a  roadway  upon  B's  land  for 
twenty  years,  claiming  a  right,  and  B  does  not  object, 
after  this  period  A  has  the  legal  right  thereto,  although 
he  may  not  have  had  it  during  any  part  of  the  twenty 
year  period.  This  is  frequently  the  reason  for  signs 
upon  property  marked  * '  No  thoroughfare.  *  *  This  pro- 
test keeps  the  twenty-year  period  from  running.  Or 
easements  may  be  created  by  agreement  between  the 
parties.  As,  for  instance,  "  A ' '  sells  Blackacre  to  * '  B ' ' 
and  grants  to  '*B"  the  right  to  go  over  Whiteacre; 
this  right  of  *'B"  is  called  an  easement ;  it  is  a  way;  it 
becomes  a  property  right  in  behalf  of  Blackacre  and 
passes  with  Blackacre.    "When  a  conveyance  or  deed 
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includes  the  grant  of  an  easement,  the  courts  will  con- 
strue it  to  give  only  the  rights  specified  in  the  deed,  or 
which  were  exercised  at  the  time  of  conveyance. 

Therefore,  where  a  conveyance  is  made  to  an  artifi- 
cial drain  over  the  land  of  another,  and  the  deed  ex- 
presses that  the  drain  is  limited  to  a  house  or  barn,  the 
courts  will  say  that  the  easement  is  only  for  the  house 
or  bam  in  the  condition  in  which  it  was  when  the  grant 
was  made.  When  the  house  or  barn  is  increased  in 
size,  the  other  owner  has  a  right  to  stop  the  drain. 

In  the  Story  Case,  therefore,  Henderson  should  have 
had  the  deed  show  that  the  easement  was  appurtenant 
to  the  land,  in  which  case  he  could  have  used  the  drain 
for  all  reasonable  purposes  to  which  he  might  put  the 
land.  In  the  same  way,  if  a  right  of  way  is  granted 
for  a  specified  purpose  the  courts  will  limit  the  use  to 
that  purpose. 


B.     Natural  Rights 

1.     No  Right  to  Light  by  Prescription 

STOBY  CASE 

Mr.  Leon  Holden  built  a  skyscraper  covering  his  en- 
tire corner  lot  on  "Wabash  avenue,  in  Chicago,  Illinois. 
Mr.  Holden 's  building  was  valuable  to  shopkeepers,  be- 
cause of  its  great  window  area  on  two  streets.  The 
city  of  Chicago  decided  to  close  the  side  street  from 
which  Mr.  Holden 's  building  received  the  most  light, 
and  erect  in  the  site  of  this  street  a  twenty-story  mu- 
nicipal lodging  house.  Mr.  Holden  filed  a  bill  to  enjoin 
the  city  from  erecting  the  building.  He  proved  that  his 
building  had  stood  for  over  twenty  years,  receiving 
its  light  and  air  over  this  street,  and  that  his  property 
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would  be  decreased  in  value  at  least  50  per  cent  by  the 
contemplated  erection.  He  asked  the  court  to  decide 
that  he  had  easement  to  light  and  air  over  this  street 
by  reason  of  his  long  continued  and  uninterrupted  use. 
Will  the  court  grant  this  request? 

SUUNG  COUBT  CASE 

Parker  vs.  Foote,  Vol.  19  Wendell  Reports,  Page  309. 

Foote  was  the  owner  of  two  adjacent  lots  situated 
in  the  village  of  Clinton.  He  sold  one  of  them  to  one 
Stebbins,  who,  in  the  same  year,  erected  a  dwelling 
thereon,  on  a  line  with  the  other  lot,  with  windows  in 
it  overlooking  the  other  property.  Foote,  in  the  same 
year,  built  an  addition  to  a  house  which  stood  on  the 
lot  he  retained,  leaving  a  space  of  about  sixteen  feet 
between  the  house  erected  by  Stebbins  and  the  addition 
put  up  by  himself.  This  space  was  subsequently,  and 
for  twenty  years  following,  occupied  by  Foote  as  an 
alley.  After  this  time  he  erected  a  small  store  in  the 
alley,  filling  up  the  whole  space  between  the  two  houses, 
and  consequently  excluding  the  light  from  the  house 
erected  by  Stebbins.  At  the  time  of  the  erection  of  this 
store,  Parker  was  owner  of  the  lot  originally  owned  by 
Stebbins.  He  now  sues  Foote  for  interfering  with  his 
right  to  light.  He  claims  that  twenty  years  of  unin- 
terrupted use  of  the  light  by  the  owners  of  the  lot  in 
question  gave  a  perpetual  right  to  such  light. 

Mr.  Justice  Bronson  said:  **The  doctrine  of  pre- 
sumption of  a  right  by  grant,  or  otherwise,  as  applied 
to  the  windows  of  one  person  overlooking  the  land  of 
another,  so  that  by  an  uninterrupted  enjoyment  for 
twenty  years  the  owner  acquires  a  right  of  action 
against  his  neighbor  for  stopping  the  lights  by  the 
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erection  of  a  building  npon  his  own  land,  forms  no  part 
of  our  law;  such  a  rule  is  not  adapted  to  the  circum- 
stances or  existing  state  of  things  in  this  country.'* 
Judgment  was  given  for  Foote. 

EXTLINO  LAW 
Story  Case  Answer 

In  England  it  is  held  that  a  person  may  acquire  by 
prescription,  that  is,  by  twenty  years'  use,  the  right 
to  light  over  his  neighbor's  property,  if  he  has  been 
permitted  to  use  the  light  over  the  property  for  the 
prescriptive  period.  But  this  rule  has  never  been 
adopted  in  this  country,  because  it  is  not  suited  to  the 
needs  and  conditions  of  a  rapidly  growing  country. 
Thus,  a  person  may  enjoy  freely  the  light  over 
another 's  property  for  any  period  of  time  in  this  coun- 
try, and  the  owner  of  the  land  may  then  so  build  as  to 
cut  off  the  light,  and  the  other  person  has  no  cause  for 
complaint. 

In  the  Story  Case,  Mr.  Holden  will  get  no  relief  even 
though  the  greatest  hardship  wiU  result  to  him. 


2.    Right  to  Air  Free  From  Noises  and  Odors 
STORY  CASE 

Mr.  Houseman  was  an  ingenious  soap  maker,  and 
supplied  a  very  exclusive  patronage  in  the  fashionable 
sections  of  New  York  with  a  particularly  excellent 
brand  of  soap.  His  factory,  however,  gave  much  less 
satisfaction  than  the  soap,  and  the  odor  of  the  factory 
was  unfortunately  less  pleasant  than  that  of  its  fin- 
ished product.  Finally,  the  neighbors  living  to  the 
leeward  of  the  factory  delegated  Mr.  Williams,  one 
of  their  number,  to  ask  the  court  to  stop  the  manufac- 
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tnre  of  soap  in  the  neighborhood.  Mr.  Williams  asked 
the  court  to  abolish  the  nuisance,  and  showed  that  the 
stench  during  the  summer  months  often  became  intol- 
erable, and  even  made  the  childen  ill.  Mr.  Houseman 
insisted  that  he  had  built  his  factory  on  this  site  when 
there  were  no  neighbors  within  two  miles,  and  that 
those  who  came  later  should  be  compelled  to  accept 
conditions  as  they  found  them.  Will  Mr.  Houseman  be 
asked  to  move  his  factory? 

SUIiING  COURT  CASE 

Bridgham  vs.  Vaughan,  Volume  193  Massachusetts 
Eeports,  Page  392. 

The  parties  to  this  suit  were  owners  or  lessees  of 
buildings  on  Washington  Street,  in  Boston.  Between 
the  two  buildings  was  a  narrow  passageway.  Vaughan 
had  installed  a  ventilating  system  in  his  building.  In 
the  rear  was  a  large  electric  exhaust  fan  which  opened 
on  the  passageway.  In  operation,  it  sent  the  unwhole- 
some air  from  his  building  across  the  passageway  and 
into  the  open  windows  of  the  building  occupied  by 
Bridgham.  This  was  a  bill  by  Bridgham  to  have  the 
operation  of  this  fan  enjoined. 

He  claimed  that  he  was  entitled  to  fresh  air,  free 
from  pollution,  and  his  right  was  infringed  upon  by 
the  ventilating  system  of  Vaughan. 

Mr.  Justice  Loring  quoted  from  the  opinion  of  the 
lower  court,  with  approval:  ''It  is  true  that  the  de- 
fendants have  no  right  to  so  maintain  and  operate  the 
fan  as  to  send  such  a  stream  of  air  across  the  passage- 
way into  the  premises  occupied  by  the  plaintiffs  and 
their  tenants,  and  to  do  so  constitutes  an  interference 
with  and  an  invasion  of  the  right  of  the  plaintiff  and 
their  tenants  in  the  enjoyment  of  their  property,  for 
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which  they  are  entitled  to  relief.  I  rule  that  the  de- 
fendants have  a  right  to  maintain  windows  and  doors 
and  other  openings  into  and  upon  passageways,  for 
light  and  air,  and  to  ventilate  into  the  same  by  any 
proper  means,  if  they  do  not  thereby  create  a  nuisance 
so  as  to  interfere  with  the  enjoyment  by  the  plaintiffs 
and  their  tenants  of  the  premises  occupied  by  and  be- 
longing to  them.'*   Judgment  was  given  for  Bridgham. 

EXJUNG  LAW 
Story  Case  Answer 

Air  is  regarded  as  a  natural  right;  every  person  is 
entitled  to  have  air  free  from  imreasonable  noises  and 
unwholesome  odors.  When  the  pollution  of  the  air  be- 
comes excessive,  and  the  noises  become  unreasonable, 
such  a  state  of  things  constitutes  a  nuisance,  and  the 
owner  of  the  land  affected  may  either  sue  for  damages 
or  have  the  pollution  enjoined. 

The  pollution  of  air  resulting  from  the  manufacture 
of  soap  is  notoriously  repellant  and  intolerable.  Such 
an  establishment  in  a  residential  section  of  a  city  will 
be  enjoined  from  further  operation  even  though,  as 
in  the  Story  Case,  the  factory  is  established  before 
such  section  is  populated.  In  determining  whether  or 
not  an  annoyance  is  a  nuisance  to  property  rights,  the 
court  investigates  all  the  circumstances  of  the  case  and 
tries  to  learn  what  action  will  result  in  the  greatest 
good  to  the  greatest  number.  The  court  will  then 
order  according  to  the  mode  that  will  result  in  the 
greatest  good. 

3.    Surface  Waters 

STOBY  CASE 

Mr.  Homer  and  his  son-in-law,  Mr.  Mann,  owned  ad- 
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joining  cranberry  boggs  in  Plymouth,  Massachusetts. 
Much  of  the  surface  water  used  to  flood  the  lot  of  Mr. 
Mann  came  from  the  property  of  Mr.  Homer,  which 
was  of  slightly  higher  elevation.  The  fall  and  spring 
of  1915  were  unusually  dry,  emd  Mr.  Homer  told  his 
son-in-law  that  it  was  his  intention  to  erect  a  barrier 
on  his  bogg  to  prevent  the  surface  water  from  flowing 
off  his  plants.  ''But,*'  said  Mr.  Mann,  "that  will  ruin 
my  crop.'*  *'Well,'*  replied  Mr.  Homer,  **I  am  sure 
I  have  a  right  to  do  this,  and  as  for  the  destruction  of 
your  crop,  it  is  either  yours  or  mine."  Mr.  Homer 
finally  suggested  that  they  leave  the  matter  to  their 
mutual  friend  Judge  Rugg.    "What  will  Rugg  decide? 

BXTUNa  COUBT  CASE 

Gannon  vs.  Hargadon,  Volume  10  Allen,  Massa- 
chusetts Reports,  Page  106. 

Hargadon  owned  a  lot  of  land  lying  to  the  west  of  a 
lot  owTied  by  Gannon.  Along  the  easterly  line  of  Har- 
gadon's  lot  there  was  a  by-way,  which  extended  fur- 
ther to  the  north.  On  the  west  side  of  the  way,  and 
north  of  Hargadon 's  lot,  a  ditch  had  been  dug,  which 
extended  doA\Ti  to  within  a  few  feet  of  Hargadon 's 
lot.  A  few  feet  below  the  northerly  line  of  Hargadon  *s 
lot  there  was  a  low  place  in  the  way,  below  which  deep 
ruts  had  been  made.  During  the  early  spring,  the 
melting  snow  and  rains  caused  a  considerable  flow  of 
surface  waters  from  the  land  to  the  north  of  Harga- 
don's  lot,  through  the  ditch,  and  over  the  way  and 
through  the  ruts  upon  his  land.  Hargadon,  there- 
upon, placed  turfs  in  the  ruts  just  below  the  low  place 
in  the  way,  and  upon  his  own  land,  for  the  purpose  of 
protecting  his  own  land.    The  result  of  this  was  that 
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the  surfsice  waters  were  turned  upon  the  land  of  Gan- 
non, who  sues  for  damages. 

Hargadon  contended  that  he  was  entitled  to  make 
improvements  to  keep  surface  water  from  his  land. 

Mr.  Chief  Justice  Bigelow  said:  "The  right  of  an 
owner  of  land  to  occupy  and  improve  it  in  such  a  man- 
ner, and  for  such  purpose  as  he  may  choose,  either  by 
changing  the  surface  or  the  erection  of  buildings  or 
other  structures  thereon,  is  not  restricted  or  modified 
by  the  fact  that  his  own  land  is  so  situated  with  refer- 
ence to  that  of  adjoining  owners  that  an  alteration  in 
the  mode  of  its  improvement  or  occupation  in  any  por- 
tion of  it  will  cause  water,  which  may  accumulate 
thereon  by  rains  and  snows  falling  on  its  surface  or 
flowing  on  to  it  over  the  surface  of  adjacent  lots,  either 
to  stand  in  unusual  quantities  on  other  adjacent  lands 
or  pass  into  and  over  the  same  in  greater  quantities 
or  in  other  directions  than  they  were  accustomed  to 
flow."    Judgment  was  given  for  Hargadon. 

EULING  LAW 
Story  Case  Answer 

Surface  waters  are  such  as  creep  along  the  surface 
of  the  soil  and  have  no  definite  or  well  defined  channel. 
The  owner  of  lower  lands  has  no  right  to  have  surface 
waters  come  down  to  him,  unless  they  have  reached  a 
definite  channel.  The  owner  of  the  land  upon  which 
surface  waters  fall  may  use  the  same  to  exhaustion 
and  a  lower  land  has  no  right  to  complain. 

On  the  other  hand,  surface  water  is  considered  a 
common  enemy,  and  a  land  owner  may  take  any 
reasonable  steps  to  keep  water  of  this  kind  off,  or  to 
drain  it  off  when  once  on,  even  though  it  may  to  some 
extent  cause  injury  to  a  land  owner  below. 
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Mr.  Homer's  position  was  right.  He  had  no  right  to 
cut  off  a  stream,  or  start  a  channel  of  collected  surface 
water  over  his  neighbor's  land,  but  surface  water  with- 
out defined  course,  he  could  intercept  or  deflect. 

4.    There  Is  No  Right  to  Percolating  Waters 
STOSY  CASE 

Mr.  Bowman  lived  just  outside  the  city  of  Chatta- 
nooga, Tennessee,  upon  an  estate  that  had  been  in  the 
BowTnan  family  for  seventy  years.  The  proudest  pos- 
session of  this  estate  was  an  artesian  well,  which  was 
fed  from  a  well  defined  underground  stream,  supposed 
to  arise  in  the  mountains.  Mr.  Bowman's  chief  enemy 
was  his  neighbor,  notorious  for  his  mean  disposition. 
This  neighbor,  one  day,  decided  to  spoil  the  natural 
fountain  on  the  estate  next  to  his.  He  hired  an  expert 
to  find  the  underground  watercourse,  which  he  pre- 
sumed flowed  under  his  land.  After  some  borings,  the 
channel  was  discovered.  The  vein  of  water  was  then 
tapped,  by  digging  a  well  near  Mr.  Bowman's  bound- 
ary, and  the  water  allowed  to  flow  into  the  brook 
which  ran  over  both  estates.  Mr.  Houseman  brought 
suit  against  his  neighbor  and  asked  for  an  injunction 
upon  him  to  cease  using  this  water.    Will  he  succeed? 

BUUNG  COURT  CASE 

Acton  vs.  Blundell,  Volume  10,  Meison  and  Wilsly 
Reports,  Page  34. 

Acton  was  the  owner  of  a  parcel  of  land,  on  which 
he  OT\Tied  and  operated  a  saw  mill.  In  order  to  get 
water  for  the  running  of  the  mill,  a  well  had  been  sunk 
thereon.  Later,  Blundell  sank  a  coal  pit  on  his 
land,  about  three-quarters  of  a  mile  from  Acton's  well, 
and  at  a  still  later  period,  he  had  sunk  another  mine 
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at  a  less  distance;  as  a  consequence  of  the  two  coal 
pits,  the  water  supply  of  Acton's  well  was  rendered 
insufficient  to  operate  his  mill.  This  was  an  action  by 
Acton  for  damages. 

Acton  claimed  that  he  had  a  right  to  the  free  and 
tminterrupted  flow  of  underground  waters,  and  that 
the  sinking  of  the  coal  pit  by  Blundell  was  an  unlaw- 
ful interference  with  his  right. 

Mr.  Chief  Justice  Tindall  said:  "The  case,  herein, 
falls  within  that  principle  which  gives  to  the  owner 
of  the  soil  all  that  lies  beneath  his  surface ;  that  the 
land  immediately  below  is  his  property,  whether  it  is 
solid  rock  or  porous  ground,  or  venous  earth,  or  part 
soil  or  part  water ;  that  the  person  who  owns  the  sur- 
face may  dig  therein,  and  apply  all  that  is  there  found 
to  his  own  purposes  at  his  free  will  and  pleasure ;  and 
that  if,  in  the  exercise  of  such  right,  he  intercepts  or 
drains  off  the  water  collected  from  underground 
springs  in  his  neighbor's  well,  this  inconvenience  to  his 
neighbor  causes  no  ground  for  damage.  Judgment 
was  given  for  Blundell. 

EUUNQ  LAW 
Story  Case  Answer 
Percolating  waters  are  those  which  filter  through 
the  soil,  underground,  having  no  well  defined  channel. 
No  owner  of  land  can  lay  any  claim  to  such  waters. 
Even  though  a  person  has  a  well,  supplied  from  per- 
colating waters,  he  cannot  complain  if  an  adjacent 
land  owner  sinks  a  mine  and  draws  away  all  of  this 
water  so  that  his  well  becomes  worthless.  The  reason 
for  this  rule  is  the  extreme  difficulty  of  ascertaining 
anything  about  the  meanderings  of  underground 
water.    The  running  of  water  on  the  surface  of  the 
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ground  is  open  and  notorious,  and  the  rights  in  refer- 
ence to  it  can  be  easily  fixed;  but  such  right,  in  the 
nature  of  things,  cannot  be  definitely  stated  as  regards 
percolating  waters. 

In  the  Story  Case,  however,  we  deal,  not  with  water 
that  percolates  through  sand  or  gravel  in  undefined 
courses,  but  with  an  actual  stream  running  in  a  defi- 
nite ascertainable  channel  or  tunnel.  With  the  natural 
outlet  of  such  a  water  course  there  can  be  no  inter- 
ference. Each  o^Tier  has  the  right  to  a  reasonable  use 
of  water  in  a  stream  or  channel,  though  this  channel 
is  underground.  Mr.  Houseman  will  succeed  in  his 
effort  to  restore  the  artesian  well  to  his  estate. 


5.    Right  to  a  Reasonable  Use  of  Running  Streams 
STOBY  CASE 

The  right  of  way  of  the  Burlington  railway  ran  over 
Fox  Creek  in  northern  Illinois.  At  the  time  the  rail- 
way was  constructed,  the  company  engineers  were  of 
the  opinion  that  no  bridge  was  necessary,  and  con- 
structed a  large  culvert  to  convey  the  water  of  Fox 
Creek  under  the  right  of  way.  The  protests  of  the 
farmers  that  this  culvert  was  insufficient,  were  not 
heeded.  "WTien  the  spring  freshets  came,  sticks,  brush, 
and  logs  clogged  the  culvert  and  the  water  thus  effect- 
ually obstructed,  flooded  the  surrounding  farms  for 
miles.  A  half  mile  below,  the  mill  of  Mr.  Hammond 
was  compelled  to  be  idle  for  thirty  days  before  enough 
water  was  released  to  run  the  mill.  The  farmers  and 
the  miller  sue  the  railroad  company.  Can  both  re- 
cover 1 
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RXTLING  COURT  CASE 

Pitts  vs.  Lancaster  Mills,  Volume  13,  Metcalf  Re- 
ports, Massachusetts,  Page  156. 

Pitts  was  the  owner  of  land  upon  the  north  branch 
of  Nashua  River.  On  this  land,  he  owned  a  mill  which 
was  operated  by  water  power  taken  from  the  river. 
At  a  later  period,  the  Lancaster  Mills  erected  a  mill 
upon  the  same  river  at  a  point  up  the  river  from  Pitts* 
mill.  After  maintaining  its  first  dam  for  some  years, 
the  Lancaster  Mills  raised  it  some  feet  higher.  The 
waters  of  the  river  were  restrained  for  a  period  of  two 
or  three  days,  sufficiently  long  to  fill  up  the  new  mill 
pond.  Because  of  this  delay  in  the  waters,  Pitts'  mill 
for  several  days  was  idle.  For  this  he  now  sues  for 
damages. 

The  Lancaster  Mills  contended  that  no  action  could 
be  maintained,  because  they  did  not  unreasonably  in- 
terfere with  Pitts'  right  to  the  flow  of  the  river. 

Mr.  Chief  Justice  Shaw  said :  * '  Every  proprietor  of 
land,  through  which  a  current  of  water  flows,  has  a 
right  to  the  use  of  it  on  his  own  land;  among  other 
things,  for  mill  purposes,  making  such  reasonable  use 
of  it,  and  of  the  mill  power  furnished  by  it,  as  he  can 
make  consistently  with  a  like  reasonable  use  by  other 
proprietors  above  and  below  through  whose  land  it 
passes.  What  is  a  reasonable  use  must  depend  on  cir- 
cumstances: such  as  the  width  and  depth  of  the  bed, 
the  volume  of  the  water,  the  fall,  previous  usage,  and 
the  state  of  improvements  in  manufactories  and  the 
useful  acts." 

It  was  held  that  the  use,  under  the  circumstances, 
by  the  Lancaster  Mills  was  not  unreasonable.  Judg- 
ment was  given  for  the  Lancaster  Mills. 
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EULING  LAW 
Story  Case  Answer 

The  flowing  water  in  running  streams  is  regarded  as 
a  natural  right,  and  each  riparian  owner  of  land  is 
entitled  to  have  the  water  of  the  stream  come  down 
to  him  substantially  undiminished  in  flow  and  reason- 
ably free  from  all  pollutions. 

An  exception  to  the  foregoing  rule  is  this,  that  in  a 
case  where  a  person  uses  the  stream  for  purely  domes- 
tic purposes,  he  may  use  all  he  needs  for  that  pur- 
pose, even  though  it  exhausts  the  stream,  and  a  lower 
riparian  owner  has  no  legal  cause  for  complaint.  But 
when  the  water  from  the  stream  is  being  used  for  non- 
domestic  purposes,  each  land  owner  on  the  stream  may 
make  only  a  reasonable  use  of  the  stream,  or,  in  other 
words,  each  lower  riparian  owner  is  entitled  to  the 
flow  of  the  stream  substantially  undiminished.  What 
constitutes  a  reasonable  use  of  the  streams  depends 
upon  the  circumstances  of  each  case. 

Neither  can  water  courses  be  obstructed  to  the  in- 
jury of  the  upper  or  lower  owners.  Such  unreason- 
able obstruction  was  authorized  by  the  railroad  com- 
pany in  the  Story  Case.  For  the  damage  caused  there- 
by they  are  responsible  to  both  upper  and  lower 
riparian  owners. 

APPROPRIATION  RIGHTS 
In  the  western  states  where  irrigation  is  necessary, 
the  law  of  riparian  rights  does  not  exist  as  it  does 
in  the  eastern  states.  The  basic  idea  of  the  appro- 
priation system  is  briefly  stated  as  follows :  One  who 
begins  a  beneficial  use  of  the  whole  or  part  of  the  sup- 
ply of  water  from  a  stream  or  other  source,  thereby 
becomes  entitled  as  against  later  users  to  the  amount 
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of  water  he  has  taken,  provided  the  amount  of  flow 
taken  is  reasonably  necessary  for  the  prosecution  of 
his  business.  First  come,  first  served  is  the  funda- 
mental principle. 


6.    Right  of  Adjacent  Support  of  Land 
ST0B7  CASE 

Marshall  Field  and  Company  constructed  a  subway 
across  Washington  Street  near  the  intersection  of 
Wabash  Avenue  in  Chicago.  The  workmen  used  the 
precaution  of  placing  supports  against  the  sides  of  the 
underground  tunnel,  but  in  spite  of  these  efforts,  the 
sides  caved  in.  The  portion  of  the  soil  which  thus  gave 
way  was  directly  under  Wabash  Avenue.  The  result 
of  the  accident  was  that  there  was  insufficient  support 
for  the  pavement  above,  and  the  city  of  Chicago  was 
compelled  to  suspend  traffic  for  thirty  days  while  the 
pavement  was  torn  out,  earth  filled  in,  and  new  pave- 
ment laid  down.  When  the  city  asked  Marshall  Field 
and  Company  to  reimburse  it  for  its  expenditures, 
the  company  refused,  on  the  ground  that  it  had  taken 
reasonable  precaution  to  prevent  the  lateral  sides  from 
falling  in,  and  that  this  was  all  that  the  city  could  re- 
quire, so  long  as  the  soil  on  city  property  had  never 
been  directly  touched  by  the  employees.  Does  this  ex- 
cuse Marshall  Field  and  Company? 

RUUNG  COUET  CASE 

Gilmore  vs.  Driscoll,  Volume  122,  Massachusetts 
Reports,  Page  199;  Volume  23,  American  Decisions, 
Page  312. 

Gilmore  was  the  owner  of  a  parcel  of  land  in  a  pop- 
ulous portion  of  Boston,  bounded  on  one  side  by  the 
land  of  one  Webb.     The  latter  gave  one  Gillighan 
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permission  to  remove  the  soil  of  his  land  to  a  grade  of 
the  street  on  its  northwesterly  side,  on  which  both  lots 
were  located.  Gillighan  then  gave  permission  to  Dris- 
coU  to  remove  a  portion  of  the  soil.  He  removed  the 
soil  in  question,  and  Gibnore  's  lot  caved  in.  He  brings 
action  against  DriscoU  for  damages. 

Gilmore  claimed  that  he  was  entitled  to  the  lateral 
support  of  the  adjoining  land,  and  that  the  acts  of 
DriscoU  were  a  violation  of  this  right,  for  which  he 
was  entitled  to  damage. 

Mr.  Chief  Justice  Gray  said:  "The  right  of  an 
owner  of  land  to  the  support  of  the  land  adjoining  is 
natural,  like  the  right  of  a  flowing  stream.  Every 
owner  of  land  is  entitled,  as  against  his  neighbor,  to 
have  the  earth  stand  and  the  water  flow  in  its  natural 
condition.  In  the  case  of  running  water,  the  owner 
of  each  estate  by  which  it  flows  has  only  the  right  to 
the  use  of  the  water  for  reasonable  purposes,  quali- 
fied by  a  like  right  in  every  other  owTier  of  land  above 
or  below  him  on  the  same  stream,  but  in  the  case  of 
land  which  is  fised  in  its  place,  each  owner  has  the 
absolute  right  to  have  his  land  remain  in  its  natural 
condition  unaffected  by  an  act  of  his  neighbor,  and  if 
the  neighbor  digs  upon  or  improves  his  own  land  so  as 
to  injure  this  right,  he  may  maintain  an  action  against 
him.'*    Judgment  was  given  for  Gilmore. 

RUUNO  LAW 

Story  Case  Answer 
It  is  a  well  settled  principle  of  our  law  that  every 
land  owner  is  entitled  to  the  lateral  support  of  so  much 
of  the  adjacent  land  as  is  necessary  to  support  his  land 
in  its  natural  condition.  In  other  words,  if  **A" 
makes  an  excavation  upon  his  land,  adjoining  the  land 
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of  **B",  and  "B*s''  land  falls  in  as  a  result  of  the 
excavation,  he  may  recover  damages  of  **A",  provided 
his  land  was  in  its  natural  condition  when  **B"  made 
the  excavation. 

In  the  Story  Case,  the  land  which  collapsed  was  not 
in  precisely  a  natural  condition,  but  observe  that  the 
pavement  upon  it  did  not  cause  the  sinking.  The 
street  pavement  was  not  affected,  but  remained  intact. 
Only  the  underlying  soil  caved  into  the  Marshall  Field 
tunnel.  In  view  of  the  fact  that  the  artificial  struc- 
ture in  no  way  caused  the  caving  in  of  the  soil  beneath 
the  street,  the  city  of  Chicago  may  recover  from  Mar- 
shall Field  and  Company,  at  least  the  amount  ex- 
pended in  replacing  such  soil. 


7.     No  Right  of  Adjacent  Support  of  Buildings 
STOBY  CASE 

While  the  American  Construction  Company  was 
excavating  a  corner  lot  in  New  York  City  for  a  large 
building,  the  excavation,  together  with  the  heavy  pave- 
ment adjoining,  and  the  structure  of  the  Metropolitan 
Elevated  Company,  caused  a  serious  depression  in  the 
street,  compelling  its  abandonment  during  a  period  of 
two  months,  pending  the  repair  of  both  the  street  and 
the  elevated  structure.  For  this  loss  the  city 
attempted  to  collect  from  the  American  Construction 
Company.  It  was  shown  at  the  trial  of  the  case,  that 
the  depression  in  the  street  was  caused  by  the  excava- 
tion in  the  lot,  together  with  the  heavy  street  pavement 
and  the  elevated  railway.    Can  the  city  recover? 
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EUUNQ  COXJET  CASE 

Lasala  vs.  Holhrook,  Volume  4,  Paige  Chancery, 
Page  169. 

In  this  case  it  appears  that  Lassala  was  the  owner  of 
a  lot  in  New  York  City  on  which  Christ's  Church 
stands — having  been  erected  thirty-eight  years  before 
the  bringing  of  this  suit.  Holbrook  owned  an  adjoin- 
ing lot,  extending  within  six  feet  of  the  church.  He 
commenced  a  building  to  cover  his  entire  lot  and  to 
be  six  stories  in  height.  In  order  to  get  a  good  founda- 
tion for  the  building,  he  contemplated  an  excavation 
sixteen  feet  in  depth,  which  was  ten  feet  below  the 
foundation  of  the  church.  Lasala  began  this  action  to 
restrain  the  completion  of  this  excavation,  because  of 
the  probable  result  to  the  church. 

Holbrook  claimed  that  Lasala  was  entitled  to  lateral 
support  only  for  his  land  in  its  natural  condition. 

Decision:  The  owner  of  land  has  a  natural  right 
to  the  use  of  it,  in  the  situation  in  which  it  was  placed 
by  nature,  surrounded,  and  protected  by  the  soil  of  the 
adjacent  lots.  But  one  has  a  right  to  dig  upon  his  own 
land,  if  necessary  to  its  convenient  or  beneficial  use, 
when  it  can  be  done  without  injury  to  adjacent  lots 
in  their  natural  state,  and  this  right  cannot  be  taken 
away  by  the  erection  of  buildings  on  neighboring  soil 
whose  weight  causes  the  earth  to  fall  into  the  excava- 
tion. 

As  the  court  said:  "I  may  sustain  an  action 
against  a  man  who  digs  a  pit  on  his  own  land  so  near 
my  lot  that  my  land  falls  into  the  pit,  but  my  neigh- 
bor has  the  right  to  dig  upon  his  own  land,  if  neces- 
sary to  its  convenient  or  beneficial  use,  when  it  can  be 
done  without  injury  to  my  land  in  its  natural  state. 
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I  cannot,  therefore,  deprive  him  of  this  right  by  erect- 
ing a  building  on  my  lot,  the  weight  of  which  vn\\  cause 
my  land  to  fall  into  the  pit  which  he  may  dig  in  the 
proper  and  legitimate  exercise  of  his  previous  right  to 
improve  his  lot/'    Judgment  was  given  for  Holbrook. 

RXTLING  LAW 
Story  Case  Answer 

It  has  been  pointed  out  that  every  owner  of  land  is 
entitled  to  the  support  of  adjacent  land,  provided  his 
land  is  in  its  natural  condition.  But  if  he  has  made 
excavations,  or  if  he  has  placed  buildings  on  his  own 
land,  the  property  is  no  longer  in  its  natural  condition, 
and  an  adjacent  land  owner  may  excavate  his  land, 
provided  he  is  not  negligent  in  doing  so,  and  even  if 
the  excavations  would  have  caused  the  damage,  had 
the  other  land  been  in  its  natural  condition. 

In  the  Story  Case,  it  appeared  that  the  falling  in  of 
the  land  beneath  the  street  was  not  due  to  the  care- 
lessness of  the  American  Construction  Company. 
Reasonable  care  was  taken.  Enough  support  was  pro- 
vided to  prevent  sinking,  if  the  adjoining  street  had 
been  in  its  natural  condition.  Nothing  more  can  be 
demanded.  Since  it  was  not  in  its  natural  condition, 
and  since  the  construction  company  was  not  careless, 
there  can  be  no  recovery  against  it. 


III.     LANDLORD  AND  TENANT 

A.     Contract  of  Lease 

STOEY  CASE 

Mr.  H.  Arnold  decided  to  spend  the  summer  and 
autumn  in  California,  and  offered  his  house  and  lot  for 
rent  in  the  columns  of  the  daily  papers.    Mr.  Farlow 
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was  one  of  the  many  to  answer  the  advertisement,  and 
it  was  with  him  that  Mr.  Arnold  finally  came  to  an 
agreement.  Mr.  Arnold  intended  to  leave  on  the 
fourth  of  April,  and  said  that  he  might  return  some 
time  before  the  first  of  April  of  the  following  year. 
Mr.  Farlow  agreed  to  take  the  house  up  to  the  first  of 
April  next,  but  hoped  he  could  have  it  longer.  Mr. 
Arnold  replied,  *'Well,  perhaps  we  can  arrange  it; 
we  mil  see.'*  The  whole  matter  was  settled  without 
any  writing.  In  the  morning  following  this  arrange- 
ment, Mr.  Farlow  received  a  telegram  from  Mr.  Arn- 
old, stating  that  he  had  suffered  great  loss  in  an  in- 
vestment and  would  not  be  able  to  leave  for  California. 
Mr.  Farlow  had  made  all  preparations  to  move,  and 
asked  Arnold  to,  at  least,  reimburse  him  for  this  ex- 
pense. Arnold  answered  that  their  agreement  was 
oral,  and,  therefore,  void,  and  he  was  under  no  legal 
obligation  to  Mr.  Farlow.    Was  he  right  in  this  view? 

BXTUNG  COURT  CASE 

Hand  vs.  Osgood,  Volume  107,  Michigan  Reports, 
Page  55;  Volume  61,  American  State  Reports,  Page 
312. 

Osgood  was  the  owner  of  land ;  he  verbally  agreed 
to  lease  it  to  Hand  for  a  period  of  one  year,  with  the 
right  at  the  end  of  the  year  to  rent  it  for  three  years 
longer  if  he  desired.  Osgood  refused  to  permit  Hand 
to  come  into  possession  of  the  land  under  the  agree- 
ment.   Hand  then  brings  this  action  for  damages. 

Osgood  contends  that  the  agreement  was  void  under 
the  Statute  of  Frauds,  which  provides  that  all  leases 
for  a  period  longer  than  a  year  shall  be  in  writing,  and 
since  Hand  had  a  lease  for  one  year  and  a  right  to  con- 
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tinue  it  for  three  years  longer,  the  agreement  was 
within  the  Statute  of  Frauds. 

Mr.  Justice  Grant  said :  **It  is  conceded  that,  if  this 
was  a  contract  for  a  longer  period  than  a  year,  it  is 
void  under  the  Statute  of  Frauds.  The  contention  of 
the  plaintiff  is  that  the  contract  may  be  performed 
within  one  year,  and  is,  therefore,  good  for  that 
period.  We  think  upon  principle,  that  it  is  within  the 
mischief  which  the  Statute  is  designed  to  prevent.  The 
contract  contemplates  a  lease  for  three  years,  and,  so 
far  as  the  defendant  is  concerned,  it  is  absolute.  It 
follows  that  the  agreement  is  void  under  the  Statute, 
and  cannot,  therefore,  be  made  the  basis  for  a  re- 
covery for  a  breach  of  contract.*' 

EUUNQ  LAW 
Story  Case  Answer 

At  Common  Law  no  writing  is  necessary  to  create 
the  relation  of  landlord  and  tenant,  regardless  of  the 
length  of  term  of  the  tenancy;  but  by  the  Statute  of 
Frauds,  followed  in  all  states,  it  was  declared  that  all 
leases  for  more  than  one  year  should  have  only  the 
force  and  effect  of  a  tenancy  at  will,  unless  they  were 
reduced  to  writing  and  signed  by  the  paitj  sought  to 
be  charged  thereunder.  This  statute  has  been  adopted 
in  most  American  states,  though  the  provisions  of  the 
statutes  vary  greatly  in  the  different  states. 

Mr.  Arnold,  of  the  Story  Case,  is  in  error.  The  oral 
lease  made  by  the  parties  was  for  a  period  from  April 
4  to  April  1  following,  hence  less  than  a  year.  To 
be  sure,  something  was  said  about  an  extension,  but 
that  was  left  undecided.  Mr.  Farlow  will  recover  dam- 
ages from  Arnold  for  breach  of  the  oral  lease. 
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B.    A  Lease  For  Years 
STOBY  CASE 

Mr.  and  Mrs.  Anthony  Conner  leased  a  flat  in  New 
York  City.  The  terms  of  lease  provided  that  the  ten- 
ant was  to  occupy  from  April  first,  1915,  to  March 
thirty-first,  1915,  and  that  the  total  amount  of  the  con- 
sideration— $1200 — ^was  to  be  paid  in  monthly  install- 
ments. The  Connors  lived  in  the  flat  until  the  thirty- 
first  of  the  following  March,  1915,  and  on  the  first  of 
April,  offered  the  agent  the  rent  as  usual.  But  the 
agent  refused  to  accept  the  rent,  saying  that  the  lease 
had  expired  and  their  tenancy  was  not  renewable, 
because  the  lusty  Connor  baby  was  a  nuisance  to  other 
tenants.  Mr.  Connor  became  angry  and  refused  to 
move  from  the  flat.  The  agent,  thereupon,  brought  an 
action  of  forcible  entry  and  detainer  to  compel  the 
Connors  to  turn  the  premises  over  to  the  landlord.  At 
the  trial,  Mr.  Connor's  lawyer  argued  that  his  client 
was  not  given  sufficient  notice;  that  he,  therefore, 
became  a  tenant  for  another  year.  Will  this  plea 
succeed? 

EULING  COUBT  CASE 

Brown  vs.  Bragg,  Volume  22,  Indiana  Reports, 
Page  122. 

On  the  first  of  April,  Brown  leased  to  Bragg  cer- 
tain real  estate,  to  be  held  by  the  latter  for  a  term 
of  one  year  from  that  date.  Bragg  agreed  to  pay  as 
rent,  the  sum  of  $450  in  quarterly  payments.  On  the 
first  of  December,  as  a  quarter's  rent  was  due  and  un- 
paid, BrowTi  served  a  notice  on  Bragg  to  vacate  the 
premises  at  the  expiration  of  ten  days,  unless  the  rent 
in  arrear  should  be  paid  within  that  time.  Bragg 
failed  to  pay  the  rent  or  quit  the  premises.     This 
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action  was  then  brought  by  Brown  to  recover  posses- 
sion. 

Bragg  contended  that  he  could  not  be  compelled  to 
give  up  his  tenancy  because  of  a  failure  to  pay  rent, 
since  there  was  no  express  provision  to  that  effect  in 
the  lease. 

Mr.  Justice  Worden  said:  "We  suppose  that,  inde- 
pendently of  any  statutary  provisions,  the  proposition 
that  the  failure  to  pay  the  rent  due  did  not  work  a 
forfeiture  of  the  estate  of  the  tenant  is  too  clear  to 
require  the  citation  of  any  authorities.  In  order  that 
a  failure  to  pay  rent  should  work  a  forfeiture,  it  should 
be  so  expressed  in  the  lease  or  agreement  of  the  par- 
ties.   This  was  not  done  in  this  case. ' ' 

In  speaking  of  terms  for  years,  the  court  said: 
**The  lease  in  the  case  before  us,  created  an  estate 
which  the  law  defines  to  be  an  estate  for  years.  Such 
would  also  have  been  its  character  had  it  been  less  than 
a  year  in  duration.  *  Every  estate  which  must  expire 
at  a  period  certain  and  prefixed,  by  whatever  words 
created,  is  an  estate  for  years.  Estate  for  years  em- 
braces such  as  are  for  a  single  year,  or  for  a  period 
still  less,  if  definite  and  ascertained,  as  a  term  for  a 
fixed  number  of  weeks  or  months,  as  well  as  for  any 
definite  number  of  years,  however  great.*  *' 

EULINa  LAW 
Story  Case  Answer 

When  an  owner  of  land  leases  out  the  use  of  it  for 
a  less  period  than  for  the  life  of  some  person,  the 
relation  which  results  is  that  of  landlord  and  tenant. 
A  lease  for  any  certain  definite  time,  as  for  years, 
months,  weeks,  or  even  days,  is  called  a  lease  for  years. 
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When  the  owner  of  the  land  rents  his  land,  and 
no  definite  time  is  stated  as  to  its  duration,  it  is  called 
a  tenancy  at  will;  in  such  a  case,  the  landlord,  by  a 
notice,  may  demand  his  vacation  of  the  premises;  or 
the  tenant  may  vacate  voluntarily.  When  a  tenant 
holds  over,  after  his  legal  right  to  the  premises  has 
expired,  he  is  then  termed  a  tenant  by  sufferance. 

In  the  Story  Case,  the  tenancy  was  for  years.  The 
lease  especially  provided  the  term  that  the  flat  should 
be  occupied  and  the  time  of  expiration  was  in  itself 
sufficient  notice  to  Mr.  Conner.  Wherever  the  term  is 
defined  in  the  lease,  no  notice  to  vacate  is  required. 
Mr.  Conner  must  vacate. 


C.    Lodger  and  Tenant  Distinguished 
STOBY  CASE 

Mr.  Story,  an  msurance  agent,  applied  for  a  room 
in  the  house  of  Mr.  and  Mrs.  Stone  in  Los  Angeles. 
It  was  agreed  that  Mr.  Story  should  occupy  a  certain 
room,  the  care  and  custody  of  which  was  to  fall  to  Mrs. 
Stone.  Mr.  Story  signed  a  regular  lease  for  two  years, 
which  provided  that  the  rent  was  to  be  $240,  payable 
quarterly.  The  insurance  business  became  very  slack 
with  Mr.  Story,  and  he  decided  to  seek  cheaper  quar- 
ters. Mr.  Stone  insisted  that  he  was  bound  by  the 
lease  and  could  not  leave,  without  paying  the  re- 
mainder of  the  rent.  After  Mr.  Story  had  moved,  Mr. 
Stone  made  every  effort  to  find  an  occupant  for  the 
vacated  quarters,  but  was  unable  to  do  so.  When  the 
two-year  period  of  the  lease  expired,  he  sued  Mr. 
Story  on  the  lease.  Mr.  Story  insisted  that  such  a  writ 
would  not  lie  against  him,  for  he  was  not  a  tenant. 
Will  Mr.  Stone  recover  against  Mr.  Story  on  the  lease  ? 
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BUIilNQ  COTJET  CASE 

White  vs.  Maynard,  Volxime  111,  Massachusetts  Re- 
ports, Page  28. 

Mrs.  "VMiite,  who  kept  a  boarding  house,  orally- 
agreed  with  Maynard  to  furnish  room  and  board  for 
his  family  at  $75  per  month,  from  May  until  November 
of  the  following  year.  In  January,  Maynard  left  Mrs. 
White 's  house,  and  she  sues  for  damages  for  breach  of 
contract.  Maynard  contends  that  their  agreement  con- 
stituted a  tenancy  between  them,  and  was  unenf  orcible 
under  the  Statute  of  Frauds  having  reference  to  real 
estate  contracts,  because  not  in  writing. 

Decision:  The  court  was  of  the  opinion  that  the 
agreement  in  this  case,  did  not  create  a  relation  of  ten- 
ant and  landlord  between  the  parties.  Nor  is  it  an 
agreement  for  an  interest  in  or  concerning  lands 
within  the  Statute  of  Frauds. 

Mr.  Justice  Gray  said:  **Mr.  Justice  Bronson,  in 
delivering  the  judgment  (in  a  New  York  case),  said, 
*This  was  nothing  more  than  an  agreement  for  board 
and  lodging,  with  a  designation  of  the  particular  room 
which  the  defendant  was  to  occupy.  It  was  not  a  con- 
tract for  hiring  and  letting  of  real  estate.  When  one 
contracts  with  the  keeper  of  a  hotel  or  boarding  house 
for  rooms  and  board,  whether  for  a  week  or  a  year, 
the  technical  relation  of  landlord  and  tenant  is  not  cre- 
ated between  the  parties.  The  lodger  acquires  no  in- 
terest in  the  real  estate.  If  he  is  turned  out  of  the 
rooms  before  the  time  expires,  he  cannot  maintain 
ejectment.'  '*    Judgment  was  given  for  Mrs.  White. 

EUUNa  LAW 
Story  Case  Answer 
When  a  person  engages  a  room  at  a  hotel,  or  a  room 
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at  a  boarding  house,  he  does  not,  by  that  engagement, 
become  a  tenant  of  the  hotel  keeper  or  of  the  boarding 
house  keeper.  He  is  merely  a  licensee,  having  the 
right  to  occupy  the  room  for  a  more  or  less  definite 
period.  He  acquired  no  interest  in  the  realty ;  and  has 
none  of  the  rights  of  a  tenant.  It  is  of  course  con- 
ceivable that  a  person  might  engage  rooms  so  situated 
and  under  such  terms,  that  he  thereby  became  a  tenant. 
But,  in  the  ordinary  case,  in  which  a  person  simply 
engages  rooms  at  a  hotel  or  a  lodging  house,  there  is 
no  tenancy  created. 

In  the  Story  Case,  there  was  no  true  tenancy  cre- 
ated, even  though  a  so-called  lease  was  signed  by  the 
lodger,  Mr.  Story.  If  Mr.  Stone  had  sued  Mr.  Story 
on  the  contract  to  occupy  the  room  for  two  years,  he 
would  recover  damages,  but  a  suit  against  him  as  a 
tenant  vnll  not  succeed,  because  he  was  a  mere  lodger 
and  roomer,  and  not  a  tenant. 

D.    Lease  or  Contract 
8T0BY  CASE 

When  Mr.  and  Mrs.  Ringer  married,  they  decided  to 
begin  the  purchase  of  their  own  home.  Arrangements 
were  made  with  the  * '  Own-Your-Own-Home "  Com- 
pany whereby  they  were  to  move  into  a  newly  built 
house  in  a  suburb  and  begin  paying  at  the  rate  of 
$25  a  month.  The  agreement  was  a  regular  lease 
form,  with  the  exception  of  the  last  provision  which 
read  that  the  total  purchase  price  of  the  property  to 
the  tenants  was  $4,500,  payable  monthly  in  $25  install- 
ments. When  Mr.  Ringer  had  paid  $3,000,  he  was 
ordered  to  vacate  by  the  company's  agent.  Upon  his 
refusal,  a  suit  followed,  and  the  agent  introduced  in 
evidence  the  lease  and  pointed  out  that  it  stated  no 
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term  at  which  the  lease  was  to  expire,  and  that  such 
lease  could,  therefore,  be  terminated  at  pleasure  of  the 
landlord.  The  judge  assented  to  this,  but  asked  to 
hear  Mr.  Ringer's  argument  on  the  meaning  of  the 
clause  concerning  the  purchase  price  at  the  end  of  the 
lease.   What  will  be  decided  1 

BUUNG  COUBT  CASE 

Roberts  vs.  Davis,  Volume  89,  Alabama  Reports, 
Page  402. 
Davis  gave  to  Roberts  the  following  memorandum : 
**I,  L.  M.  Davis,  have  this  day  rented  to 
Sylvester  Roberts  the  southwest  fourth  of  the 
south  fourth  of  section  16,  etc.,  for  the  term 
of  ten  years,  for  which  he  agrees  to  pay  me  an 
annual  rent  of  $50;  and  if  he  pays  me  the 
above  named  rent,  I  agree  to  make  the  said 
Sylvester  Roberts  a  good  and  sufficient  deed 
to  said  land,  as  a  free  gift.*' 
Roberts  paid  the  rent  during  the  term  of  years  as 
agreed  upon,  and  then  demanded  a  conveyance,  which 
Davis  refused  to  make.    Roberts,  thereupon,  brought 
this  bill,  seeking  to  have  Davis  compelled  to  convey  the 
property  in  question.   Davis  contended  that  the  instru- 
ment created  only  a  lease,  and  that  there  was  no  con- 
sideration for  the  promise  to  convey,  and  it  was,  there- 
fore, unenforcible. 

Mr.  Justice  Clapton  said:  "The  contract  purports 
in  terms  to  be  a  lease.  It  is,  however,  in  its  essence,  a 
contract  for  the  purchase  of  land  on  the  installment 
or  part  payment  plan.  A  covenant  in  an  agreement  of 
lease,  by  which  the  lessor  agrees  that  the  lessee  shall 
have  the  option  to  purchase  at  a  fixed  price  on  or  be- 
fore the  expiration  of  the  term,  is  supported  by  a  val- 
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uable  consideration;  and  it  is  well  settled  that  par- 
ties may  contract  in  reference  to  land,  with  the  option 
of  treating  it  as  a  sale  or  lease.  '*  Judgment  was  given 
for  Roberts. 

EXJUNG  LAW 
Story  Case  Answer 

Where  an  owner  of  land  contracts  to  sell  property, 
and  the  prospective  purchaser  goes  into  possession 
under  the  contract,  the  relation  of  landlord  and  tenant 
is  not  necessarily  thereby  created.  The  purchaser  is 
in  possession  under  his  contract  to  buy.  But  it  may 
happen,  in  a  given  case,  that  the  parties  have  agreed 
that  the  prospective  purchaser  shall  go  into  possession 
and  be  treated  as  a  tenant  until  the  purchase  price  has 
been  paid.  Whether  the  agreement,  in  a  given  case, 
amounts  to  this,  will,  of  course,  depend  upon  the  in- 
tention of  the  parties. 

In  the  Story  Case,  the  document  begins  like  a  lease 
and  the  only  evidence  that  the  tenant  was  to  become 
the  owner  after  successive  payments  amounting  to 
$4,000  were  made,  is  found  in  the  final  clause  of  the 
lease.  This  is  enough,  however,  to  allow  evidence  of 
the  real  intention  of  the  parties  to  enter.  The  decision 
will,  therefore,  be  for  Mr.  Ringer. 


E.    Implied  Covenants 
STORY  CASE 

.  Mr.  R.  Anton  was  a  painter  and  interior  decorator. 
He  entered  into  an  agreement  with  his  landlord,  Mr.  A. 
Frear,  whereby  it  was  agreed  that  Mr.  Anton  should 
thereafter  pay  rent  in  painting  and  decorating  serv- 
ice upon  Mr.  Frear *s  flats.    The  lease  read  "that  the 
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tenant  agrees  to  do  decorating  and  painting  in  ex- 
change for  rent. ' '  Mr.  Anton  made  many  applications 
to  Mr.  Frear  during  the  year,  requesting  that  he  be 
given  an  opportunity  to  **work  out  his  rent,"  but  was 
constantly  evaded  with  the  answer,  **Well,  Mr.  Anton, 
we  have  just  had  another  man  do  that  work  for  us." 
At  the  end  of  the  year,  Mr.  Frear  sued  Mr.  Anton  for 
reasonable  rental,  charging  that  Mr.  Anton  had  not 
done  any  work,  and,  therefore,  was  indebted  to  him. 
Mr.  Anton  proved  that  Mr.  Frear  had  had  much  dec- 
orating work  done  in  his  flats,  but  that  he,  Mr.  Anton, 
had  not  been  permitted  to  do  any  of  this  work, 
although  always  ready  and  willing  to  do  so.  Will  Mr. 
Frear  recover? 


RXTUNG  COURT  CASE 

Young  vs.  Collett,  Volume  63,  Michigan  Reports, 
Page  832. 

Young,  the  owner  of  a  certain  building,  leased  it  to 
Collett  and  others,  as  trustees  of  a  certain  secret 
order.  In  the  lease,  it  was  agreed  by  Collett  and  the 
others  that  the  building  was  to  be  occupied  for  lodge 
purposes  only,  and  in  no  case  to  be  used  for  any  pur- 
pose deemed  extra  hazardous,  on  account  of  fire.  Now 
it  was  found  that  the  floors  of  the  building  were  not 
sufficiently  deadened  so  that  the  affairs  of  the  secret 
order  could  be  carried  on.  Young  was  notified,  and  he 
promised  to  remedy  it,  but  never  did  so.  The  lodge 
then  moved  out  and  went  to  another  building.  Young 
now  brings  this  action  for  rent. 

Collett  contends  that  since  the  building  was  not  suit- 
able for  the  purposes  for  which  the  hall  had  been 
engaged,  that  no  rent  was  due  Young. 
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Mr.  Justice  Sherwood  said:  **When  a  landlord 
rents  a  building,  and  in  the  lease,  as  in  this  case,  limits 
its  use  to  a  certain  specified  purpose,  and  the  tenant 
agrees  to  do  no  more  than  keep  the  same  in  good  repair 
as  when  taken,  it  is  evident  that  the  landlord  recom- 
mends the  building  as  suitable  for  that  purpose  in  the 
condition  it  then  is,  if  there  are  no  modifying  clauses 
to  the  contrary  contained  in  the  lease,  and  it  should  be 
so  held;  otherwise,  there  would  be  no  consideration 
for  the  tenant's  agreement  to  pay  rent."  Judgment 
was  given  for  Collett. 

EUUNG  LAW 

Story  Case  Answer 

As  a  general  rule,  the  owner  of  property,  in  making 
the  lease,  impliedly  covenants  with  his  tenant,  that  he 
may  take  possession,  and  that  he  will  not  be  molested 
during  the  term.  On  the  other  hand,  it  is  a  general 
rule  that  the  owner  does  not  covenant  that  the  prem- 
ises are  tenantable,  fit  for  the  purpose  for  which  they 
were  engaged,  or  that  they  are  suitable  for  any  pur- 
pose. In  some  exceptional  cases,  like  the  Court  Case 
heretofore  given.  Young  vs.  Collett,  where  the  owner 
restricts  the  tenant  to  a  specific  use  of  the  property,  it 
is  held  that  the  owner  impliedly  covenants  that  the 
property  is  fit  for  that  purpose. 

In  the  Story  Case,  there  was  no  covenant  in  the  lease 
that  Mr.  Frear  would  have  work  for  Mr.  Anton  to  do, 
and  the  only  question  is  whether  the  court  will  imply 
such  an  agreement.  As  a  matter  of  common  sense,  it 
must  be  true  that  when  a  man  covenants  to  accept  serv- 
ices in  lieu  of  rent,  he  impliedly  agrees  that  he  will 
place  no  obstacles  in  the  way  of  the  tenant  to  do  such 
service.    Mr.  Frear  cannot  recover  from  Mr.  Anton. 
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IV.    MORTGAGES 
A.    Mortgage  Distinguished  From  Conditional  Sale 
STOBY  CASE 

Walter  Davis  owned  a  farm  in  Indiana  consisting  of 
one  hundred  acres,  and  worth  $200  an  acre.  Davis 
lived  upon  the  farm  with  his  family  in  a  residence, 
built  in  1910,  and  costing  $5,000.  In  August,  1914,  a 
fire  destroyed  his  residence  and  a  splendid  barn,  leav- 
ing Davis  financially  embarrassed.  He  solicited 
Henry  Kamp  for  a  loan  of  $5,000  with  which  to  rebuild 
his  home,  offering  to  give  a  mortgage  upon  the  farm 
for  this  amount.  Kamp  refused  to  make  such  a  deal, 
but  offered  to  make  a  conditional  purchase  of  forty 
acres  for  $5,000.  Davis  could  not  secure  the  money 
elsewhere,  and,  therefore,  entered  into  the  following 
contract  with  Kamp :  Davis  sold  to  Kamp  forty  acres, 
at  $125,  with  the  option  of  buying  it  back  at  the  end 
of  one  year  at  the  same  price  with  seven  per  cent  inter- 
est. If  he  did  not  exercise  his  option  at  the  end  of  this 
time,  the  forty  acres  belonged  to  Kamp  in  fee. 

Davis  confidently  expected  to  repay  the  entire  sum 
from  the  sale  of  his  large  apple  crop  in  the  fall.  How- 
ever, he  was  disappointed  in  this,  because  of  the  lack 
of  market,  and  failed  to  pay  Kamp  any  money  before 
the  expiration  of  the  year.  Two  months  later,  how 
ever,  in  October,  1915,  Davis  offered  Kamp  $5,000  for 
the  return  of  the  forty  acres.  Kamp  refused,  saying 
that  the  land  was  his.  Davis  maintained  that  the  orig- 
inal transaction  was,  in  fact,  a  mortgage,  and,  there- 
fore, he  had  one  year  more  than  the  contract  provided 
in  which  to  redeem  the  property.    Is  this  correct  lawt 
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BUUNa  COURT  CASE 

Conway  vs.  Alexander,  Volume  11,  United  States 
Reports,  Page  218. 

Robert  Alexander  owned  four  hundred  acres  of  land. 
He  made  the  following  agreement  with  Lyles ;  In  con- 
sideration of  $3,200,  paid  by  Lyles  to  him,  he  conveyed 
the  property  to  trustees  in  trust,  to  hold  until  July  1, 
1890.  If  Alexander  repaid  $3,200  to  Lyles  on  or  be- 
fore July  1,  1890,  the  trustees  should  re-convey  the 
property  to  Alexander ;  if  he  failed  to  pay  this  money 
the  trustees  should  convey  the  property  in  fee  to  Lyles. 
There  was  no  mention  made  about  a  loan  to  Alexander, 
and  it  appeared,  in  fact,  that  Lyles  was  quite  unwilling 
to  loan  Alexander  anything,  since  he  had  the  reputa- 
tion of  being  slow  to  pay,  and  apt  to  go  to  law  to  resist 
payment. 

Alexander  failed  to  pay  any  money  to  Lyles,  and 
after  July  1, 1890,  the  trustees  conveyed  the  property 
to  Lyles.  The  latter  took  possession  under  this  deed, 
and  later,  sold  the  property  at  an  advance  to  Conway, 

Subsequently  to  this,  Alexander  died,  and  the  plain- 
tiff in  this  case,  Walter  Alexander,  brings  this  suit  to 
redeem,  alleging  that  the  deed  to  trustees  was  only  a 
mortgage. 

Chief  Justice  Marshall  delivered  the  opinion  of  the 
court :  * '  To  deny  the  power  of  two  individuals,  capa- 
ble of  acting  for  themselves,  to  make  a  contract  for 
the  purchase  and  sale  of  lands,  defeasible  by  the  pay- 
ment of  money  at  a  future  day,  or,  in  other  words,  to 
make  a  sale  with  reservation  to  the  vendor  of  a  right 
to  repurchase  the  land  at  a  fixed  price,  and  at  a  speci- 
fied time,  would  be  to  transfer  to  the  Court  of  Chan- 
cery the  guardianship  of  adults  as  well  as  of  infants. 
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Such  contracts  are  not  prohibited  either  by  the  letter 
or  by  the  policy  of  the  law.  But  the  policy  of  the  law 
does  prohibit  the  conversion  of  a  real  mortgage  into 
a  sale.  And  as  lenders  of  money  are  less  under  the 
pressure  of  circumstances  which  control  the  perfect 
and  free  exercise  of  the  judgment  than  borrowers, 
lenders  often  seek  to  avail  themselves  of  this  advant- 
age to  secure  inequitable  advantage.  For  this  reason, 
the  leaning  of  courts  has  been  against  them,  and  doubt- 
ful cases  have  generally  been  decided  to  be  mortgages. 
But  as  a  conditional  sale,  if  really  intended,  is  valid, 
the  inquiry  in  every  case  must  be,  whether  the  con- 
tract in  the  special  case  is  a  security  for  the  repayment 
of  money,  or  an  actual  sale. 

In  this  case,  the  form  of  the  deed  is  not,  in  itself, 
conclusive  either  way.  It  is,  however,  significant  that 
Alexander  did  not  in  any  way  bind  himself  to  repay 
the  $3,200  advanced.  If  Lyles  had  sued  him  at  law  for 
the  $3,200,  Alexander  could  have  effectively  replied 
that  he  did  not  owe  any  debt. 

Besides  the  fact  that  Alexander  did  not  bind  himself 
to  repay  the  sum  advanced  to  him,  it  is  worth  while  to 
note  that  there  was  no  talk  of  negotiating  a  loan,  nor 
was  Lyles  a  lender  of  money;  so  that  the  contention 
here  that  he  meant  to  loan  the  money,  but  to  evade 
the  consequences  w^hich  equity  would  attach  to  a  loan 
so  secured,  namely  the  equity  of  redemption,  faUs  to 
the  ground.  Nor  is  there  anything  to  show  that  Alex- 
ander thought  he  retained  an  interest  in  the  land,  for 
he  made  no  reference  to  said  land  in  his  will,  though 
he  specifically  mentioned  other  lands  devised  by  him. 

Again,  the  price  to  Alexander,  which  was  the  con- 
sideration of  the  deed  to  the  trustees,  was  not  exces- 


REAL    PROPERTY  97 

sively  inadequate.  If  lands  were  sold  at  $15  per  acre 
conditionally,  which,  in  fact,  were  worth  $45  or  $60  per 
acre,  this  might  furnish  strong  or  even  conclusive 
proof  that  only  a  security  for  money  could  be  intended. 
This,  then,  is  a  case  where  there  was  no  previous 
debt,  no  loan  in  contemplation,  no  stipulation  for  the 
repayment  of  the  money  advanced,  and  no  proposition 
or  conversation  about  making  a  mortgage.  One  party 
certainly  considered  himself  as  making  a  purchase  and 
the  other  appears  to  have  considered  himself  as  mak- 
ing a  conditional  sale.  True,  there  are  some  facts 
which  almost  balance  these.  Alexander  was  in  jail  at 
the  time,  and  much  pressed  for  want  of  money,  and 
this  circumstance  might  have  influence  in  a  doubtful 
case.  Further,  the  very  fact  that  the  sale  was  con- 
ditional seems  to  imply  an  expectation  to  redeem.  But 
the  facts  that,  at  the  time  set  for  repurchase,  Alex- 
ander was  out  of  jail,  and  rich  in  other  property,  and 
that  the  difference  between  $3,200,  the  sum  involved, 
and  $3,600,  estimated  by  some  to  be  the  real  value  of 
the  property  at  that  date,  was  comparatively  small, 
argue  the  other  way."  Bill  of  Walter  Alexander  is 
dismissed. 

EUUNG  LAW 
Story  Case  Answer 
A  mortgage  at  early  Common  Law,  was  a  pledge  of 
lands  to  secure  the  repayment  of  money,  in  the  nature 
of  a  conditional  sale  of  the  property.  A  deed  was  ex- 
ecuted by  the  mortgagor  to  the  mortgagee  in  regular 
form,  with  the  condition  that  if  the  debt  was  not  paid 
within  a  stated  time,  the  land  should  belong  absolutely 
to  the  mortgagee.  Mortgages  were  frequently  made 
by  people  who  were  pressed  for  money,  and  who,  there- 
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fore,  would  enter  into  the  transaction  with  serious  ulti- 
mate sacrifices.  Consequently,  the  courts,  early  in  the 
seventeenth  century,  invented  the  equity  of  redemp- 
tion. It  was  held  that  a  condition  of  forfeiture  was  in" 
the  nature  of  a  penalty,  against  which  there  should  be 
some  relief.  The  law  was,  therefore,  established  that, 
although  the  condition  was  not  strictly  performed  by 
which  the  estate  was  forfeited,  if  the  debtor  paid  the 
borrowed  money  Avithin  a  reasonable  time,  he  should 
be  entitled  to  call  on  the  mortgagee  for  a  reconveyance 
of  the  land. 

After  this  relief  was  given  to  the  mortgagor,  it  was 
soon  realized  that  some  protection  must  be  given  to  the 
mortgagee;  otherwise  title  to  property  would  be 
clouded  with  the  possible  rights  of  mortgagors  to  come 
in  and  redeem.  Therefore,  *'the  right  to  foreclose*' 
was  invented.  If  the  mortgagor  failed  to  exercise  his 
equity  of  redemption  within  a  reasonable  time  after 
the  debt  became  due,  the  mortgagee  could  bring  suit 
calling  on  the  mortgagor  to  pay  the  money,  or  forever 
be  foreclosed  from  exercising  his  redemption.  This  is 
now  regulated  by  statute  in  all  states,  usually  provid- 
ing for  a  sale  of  the  property  at  the  expiration  of  a 
year,  and  payment  of  all  moneys  to  the  mortgagor 
above  the  amount  of  the  debt  with  interest. 

After  the  equity  of  redemption  was  created,  money 
lenders  and  conveyancers  tried  to  find  methods  for 
evading  the  right  to  redeem,  and  restore  the  advan- 
tages formerly  enjoyed.  Various  restrictions  upon 
the  equity  of  redemption  were  imposed  in  the  mort- 
gage contracts,  but  these  were  invariably  ignored  by 
the  courts,  on  the  ground  that  the  equity  of  redemption 
was  an  inseparable  incident  to  every  mortgage,  and 
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all  restraints  upon  it  should  be  relieved  against,  as 
terms  extorted  by  the  mortgagee  from  the  necessities 
of  the  borrower.  The  power  of  sale  in  the  mortgagee 
or  trustee  was  early  incorporated  in  the  mortgage  con- 
tracts, and  although  the  validity  of  this  stipulation 
was  at  first  doubted,  today  it  is  recognized  as  valid. 
Statutes  in  the  various  states  now  prescribed  the  man- 
ner of  conducting  such  sales,  requiring  them  to  be 
made  at  a  public  place  at  auction,  and  only  after 
proper  notice  of  sale  has  been  made. 

A  method  frequently  attempted  today  for  evading 
the  equity  of  redemption  is  that  of  making  the  mort- 
gage a  conditional  sale.  The  courts  have  no  objection 
to  a  conditional  sale  of  land,  but  if  the  parties  intended 
a  mortgage  in  fact,  the  courts  will  not  permit  the  form 
in  which  the  conveyance  is  couched  to  defeat  the  equity 
of  redemption.  The  test  is  merely  to  ascertain  the 
actual  intention  of  the  parties,  and  this  is  determined 
by  considering  all  the  facts  surrounding  the  case.  In 
doubtful  cases,  the  courts  will  consider  the  transaction 
?  mortgage  instead  of  a  conditional  sale. 

Thus,  if  the  mortgagor  originally  applied  for  a  loan, 
being  in  embarrassed  circumstances,  and  the  lender 
refused  to  make  a  mortgage,  but  offered  to  buy  the 
property  or  a  part  of  it  from  the  owner,  with  the  right 
on  his  part  to  repurchase  within  a  given  time,  the 
transaction  will  generally  be  considered  a  mortgage 
with  the  equity  of  redemption  in  the  mortgagor.  This 
is  invariably  true  if  the  price  paid  was  dispropor- 
tionate to  the  value,  if  the  original  owner  does  not 
relinquish  possession,  and  pays  interest  on  the  money. 
These  circumstances  indicate  a  debtor  and  creditor 
arrangement,  resulting  in  a  mortgage  and  not  a  condi- 
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tional  sale.  Such  were  the  facts  in  the  Story  Case. 
Davis  was  in  need  of  money;  he  applied  for  a  loan. 
This  was  refused,  but  a  sale  proposed  and  in  form 
entered  into.  The  price  paid  was  not  the  full  value 
and  Davis  did  not  surrender  possession,  but  paid 
interest;  therefore,  the  transaction  amounted  to  a 
mortgage,  and  Davis  can  exercise  his  right  to  redeem. 


B.    To  Whom  Payment  May  Be  Made 
STOBY  CASE 

William  Howett  borrowed  $2,000  from  the  Lincoln 
Trust  Company,  giving  the  bank  two  negotiable  notes, 
each  for  $1,000  and  secured  by  a  mortgage  on  his  store. 
The  notes  were  purchased  from  the  Lincoln  Trust 
Company  by  Henry  Mitchell.  Interest  thereon  was 
paid  from  time  to  time  by  Howett  to  the  bank,  and  the 
latter  forwarded  the  money  to  Mitchell.  On  August  1, 
1915,  the  notes  became  due,  and  Howett  paid  $2,000  to 
the  Lincoln  Trust  Company,  receiving  the  assurance 
of  the  company  that  the  cancelled  notes  and  mortgage 
would  be  returned  to  him  in  a  few  days'  time.  The 
trust  company,  however,  did  not  account  for  the  money 
to  Mitchell,  and  on  August  3, 1915,  went  into  the  hands 
of  a  receiver.  Mitchell  now  attempts  to  hold  Howett 
on  the  notes  and  mortgage.  Mitchell  contends  that  the 
mortgage  is  incidental  to  the  notes  which  are  nego- 
tiable, and,  therefore,  he  can  hold  them  against 
Howett,  who  should  not  have  paid  the  money  until  he 
received  the  notes.    Is  this  correct? 

BUUNG  COUBT  CASE 

Spencer  and  Washington  Trust  Company  vs.  AlTcai 
Point  Company,  Volume  53  Washington  Reports,  Page 
77;  Volume  132  American  State  Reports,  Page  1058. 
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Spencer,  the  president  of  the  Alkai  Point  Company, 
desired  to  use  the  credit  of  the  company  for  his  own 
purposes  and  that  of  a  friend.  He  executed  four  notes 
in  the  name  of  the  company,  each  for  $2,500 ;  they  were 
all  alike  except  that  they  became  due  at  four  different 
and  successive  dates.  They  were  secured  by  a  mort- 
gage covering  the  company's  present  and  future  prop- 
erty, and  discounted  to  the  Washington  Trust  Com- 
pany as  collateral  for  an  advance  of  $7,000.  The 
mortgage  securing  these  notes  provided  that,  if  one 
note  was  not  paid  at  maturity,  all  four  should  become 
due.  At  the  time  of  discount  by  the  trust  company, 
one  note  was  past  due.  None  of  the  notes  was  ever 
paid,  and  the  trust  company  now  seeks  to  have  the 
mortgage  foreclosed.  The  Alkai  Point  Company  pro- 
posed to  show  that  the  mortgage  and  notes  were  given 
without  consideration,  and  since  one  was  overdue  at 
the  time  of  discount,  they  were  all  overdue,  and  this 
lack  of  consideration  is  a  good  defense  against  the 
trust  company.  The  trust  company  maintained  that 
the  mortgage  was  a  mere  incident  to  the  notes  which 
were  negotiable,  and  since  the  company  took  the  notes 
for  value,  ignorant  of  the  original  lack  of  considera- 
tion, it  could  now  collect  the  money  due. 

Justice  Gose  held  in  substance:  *' Where  the  debt  is 
evidenced  by  negotiable  paper,  the  mortgage  securing 
that  debt  partakes  of  the  negotiable  character  of  the 
note,  and,  therefore,  the  mortgage  will  pass  free  of 
those  defenses  to  which  the  note  is  not  subject.  It 
appears  that  the  trust  company  was  not  actuated  by 
fraud,  and  acted  in  good  faith ;  therefore,  it  can  exer- 
cise its  rights  to  the  mortgage  as  to  the  three  notes 
not  due  when  they  were  discounted.    The  fourth  note 
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was  taken  after  maturity,  and,  therefore,  subject  to 
the  defense  of  lack  of  security. ' ' 

RUUNG  LAW 
Story  Case  Answer 

Where  a  mortgage  is  made  without  a  negotiable  note 
or  bond  evidencing  this  debt,  a  payment  made  to  the 
mortgagee  before  notice  of  assignment  will  protect 
the  mortgagor;  this  is  true  although  he  does  not  ask 
for  a  return  of  the  mortgage,  and  does  not  ask 
to  see  it.  But  when  the  debt  is  evidenced  by  nego- 
tiable paper,  the  rule  in  many  states  is  different,  and 
to  the  effect  that  the  mortgage  partakes  of  the  nego- 
tiable character  of  the  paper.  Therefore,  if  the  mort- 
gagor pays  the  mortgagee  at  maturity  without  de- 
manding and  receiving  a  surrender  of  the  note,  and  the 
note  is  in  fact  held  by  a  third  person,  who  purchased 
before  maturity,  the  mortgagor  has  not  cancelled  the 
obligation,  and  has  no  defense  against  the  holder. 

The  Story  Case  is  based  upon  the  court  cases  of 
Security  Company  vs.  Graybeal,  Volume  85  Iowa 
Reports,  Page  647,  where  the  judge  ruled  that  the 
mortgages  were  incidental  to  the  notes,  and  that  the 
burden  of  showing  the  authority  of  the  person  to  whom 
the  payment  was  made,  as  agent,  is  upon  the  person 
paying ;  that  the  mere  fact  that  former  payments  were 
made  through  the  trust  company,  did  not  give  author- 
ity to  make  subsequent  payments  thereto.  It  was  held 
that  the  holder  of  the  notes  could  recover  from  the 
mortgagor. 


C.     Recording  a  Mortgage 
STOEY  CASE 

James  Dupree  ovraed  a  farm  of  two-hundred  acres, 
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known  as  Peace  Grove  Farm,  worth  $10,000.  Dupree 
borrowed  $2,000  of  Henry  Walker,  giving  Walker  as 
security,  a  mortgage  upon  the  farm  for  this  amount. 
Walker  did  not  record  this  mortgage  with  the  county 
recorder.  Two  months  later,  Dupree  borrowed  $1,000 
of  Edward  Hanna,  giving  him  a  mortgage  on  Peace 
Grove  Farm  for  this  amount.  Having  had  knowledge 
of  the  mortgage  to  Walker,  Hanna  recorded  his  mort- 
gage. In  a  year  foUoTSTUg  this,  Dupree 's  daughter, 
Helena,  married  Walter  Spry.  After  the  wedding, 
Dupree  surprised  Spry  by  giving  him  a  deed  to  Peace 
Grove  Farm.  Spry  went  upon  the  farm  to  live,  totally 
ignorant  of  the  mortgages.  When  these  became  due, 
Dupree  had  failed  to  pay  any  of  them.  Litigation 
ensued  to  determine  the  rights  of  the  parties.  What 
will  the  court  do  ? 

EUUNG  COURT  CASE 

Jenks  vs.  Shaiu,  Volume  99  loiva  Reports,  Page  604. 

Albert  Shaw  borrowed  money  from  his  wife,  Mrs. 
Shaw,  giving  her  as  security  a  mortgage  on  his  farm. 
Subsequent  to  this,  he  borrowed  money  of  Walter 
Lane,  giving  him  a  note  secured  by  a  mortgage  upon 
the  same  land.  The  mortgage  held  by  Mrs.  Shaw  was 
recorded  in  the  county  records.  Lane  did  not  record 
his  mortgage. 

Sometime  after  the  transaction  with  Lane,  one 
Hartley  purchased  the  land,  and  Mr.  and  Mrs.  Shaw 
both  joined  in  the  deed.  Hartley  did  not  know  of  the 
mortgage  to  Lane. 

Jenks  purchased  the  mortgage  of  Lane,  and  when 
the  notes  were  not  paid,  seeks  to  foreclose  on  the 
land  bought  by  Hartley.  Justice  Given  delivered  the 
opinion  of  the  court : 
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"The  only  mortgage  on  record  was  the  one  from 
Shaw  to  his  wife.  By  the  records  Shaw  and  his  wife 
held  all  the  right,  legal  and  equitable,  and  Hartley  had 
the  right  to  conclude  that  there  were  no  other  interests. 
The  recording  laws  were  to  forestall  secret  convey- 
ances and  mortgages,  and  if  the  records  do  not  dis- 
close an  incumbrance,  it  will  not  be  valid  as  against  a 
purchaser  who  has  no  knowledge  thereof.  Therefore, 
judgment  should  be  against  Jenks.  He  had  no  claim 
upon  the  land  through  an  unrecorded  mortgage. 

EUUNG  LAW 

Story  Case  Answer 

A  mortgage  is  a  conveyance  of  an  estate  by  way  of 
security  for  a  debt.  In  form,  it  is  an  outright  sale  by 
deed  of  the  mortgagee,  subject  to  the  condition  that 
the  deed  is  void  if  payment  of  the  debt  is  made.  Prac- 
tically all  the  courts  agree,  however,  that  even  though 
there  is  a  conveyance,  the  mortgagee  has  only  a  lien 
on  the  property,  and  the  mortgagor  remains  the  actual 
owner.  A  trust  deed,  or  trust  mortgage,  is  a  convey- 
ance of  the  legal  title  to  some  third  person  to  hold  for 
the  benefit  of  the  mortgagee.  Practically  all  bond 
holders  are  mortgagees  whose  security  is  in  the  name 
of  some  trust  company. 

A  mortgage  must  be  executed  in  the  same  manner 
as  other  deeds  and  immediately  recorded.  If  not 
recorded  it  is  void,  like  other  unrecorded  deeds,  as 
against  any  subsequent  purchaser  who  had  no  knowl- 
edge of  the  mortgage,  or  any  subsequent  mortgagee 
who  makes  his  transaction  in  good  faith.  In  the  Story 
Case,  Spry  takes  the  farm,  subject  to  both  mortgages, 
because  he  was  not  a  purchaser,  since  the  farm  was 
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given  to  him.  Had  he  paid  a  consideration,  as  for 
instance,  if  Dupree  had  said  to  him  prior  to  the  mar- 
riage, ''In  consideration  that  you  promise  to  marry 
Helena,  I  \\ill  give  you  Peace  Grove  Farm,"  and  Spry 
acted  in  reliance  thereon,  he  would  have  taken  free  of 
Walker's  mortgage. 

As  the  case  stands,  Walker  has  first  claim,  since 
Hanna  knew  of  the  first  mortgage,  and  since  Spry  was 
not  a  purchaser.  Hanna  can,  of  course,  enforce  his 
mortgage  against  Spry's  land. 


Suretyship 

I.    SURETYSHIP  AND  GUARANTY 

A.     Suretyship  and  Guaranty  Distinguished 

1.    Suretyship 

STOKY  CASE 

Mr.  Bmbaker  of  Holmesville,  Nebraska,  while  on  a 
visit  to  Chicago,  became  interested  in  a  piano  in  Lyon 
and  Healy's  show  window,  and  tried  to  purchase  the 
instrument.  He  could  not  pay  cash,  and  his  credit  was 
such  that  his  note  was  unacceptable  to  the  piano  house, 
but  he  persuaded  his  Chicago  friend,  Mr.  T.  D.  Powers, 
who  was  financially  responsible,  to  agree  to  sign  a  note 
with  him.  Under  this  arrangement,  Lyon  and  Healy 
sold  the  coveted  piano  to  the  man  from  Nebraska.  Mr. 
Powers  signed  the  note,  "payable  in  ninety  days,  Mr. 
T.  D.  Powers,  surety."  When  the  note  fell  due,  Mr. 
Brubaker  requested  Lyon  and  Healy  for  more  time, 
and  secured  another  thirty  days  in  which  to  settle. 
At  the  end  of  this  time,  Mr.  Brubaker  disappeared, 
without  having  paid  his  note.  Lyon  and  Healy  sue  T. 
D.  Powers,  who  says:  '*You  gave  the  man  more  time 
without  my  consent."  Will  this  point  carry  any 
weight  with  the  court  ? 

RULING  COURT  CASE 

Sheldon  vs.  Smith,  Volume  35,  Michigan  Reports, 
Page  42;  Volume  24,  American  Reports,  Page  529. 

Place,  Smith,  and  Owens  had  been  partners  in  trade 
under  the  firm  name  of  Place,  Smith  and  Owens. 
"WTiile  engaged  in  business,  they  became  indebted  to 
Sheldon  in  the  sum  of  $969.  In  June  of  1867,  the  firm 
was  dissolved  by  mutual  consent.  Place  purchased  the 
interest  of  his  co-partners,  and  agreed  to  pay  all  firm 
debts.  He  informed  Sheldon  of  this  arrangement,  and 
gave  him  a  note  for  the  $969,  the   amount   owed, 
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although  Smith  and  Owen  knew  nothing  of  the  transac- 
tion. Place,  in  five  years,  became  insolvent,  and  Shel- 
don then  demanded  payment  of  this  note  from  Smith. 
Smith  refused  to  pay  the  debt,  and  this  suit  was 
brought  against  him.  He  contended  that  he  was  not 
liable  upon  this  note.  He  said  that  the  arrangement 
made  between  the  three  former  partners  made  Place 
the  principal  debtor,  and  that  he  and  Owen  were  only 
sureties;  that  the  acceptance  of  this  note  from  Place 
was  an  act  injurious  to  them  as  sureties.  Therefore, 
he  contended,  in  accordance  with  the  law,  they  should 
be  discharged. 

Mr.  Justice  Cooley  said:  "Now  a  surety,  as  we 
understand  it,  is  a  person  who,  being  liable  to  pay  a 
debt  or  perform  an  obligation,  is  entitled,  if  it  is 
enforced  against  him,  to  be  indemnified  by  some  other 
person,  who  ought  himself  to  have  made  payment  or 
performed,  before  the  surety  was  compelled  to  do  so. 
It  is  immaterial  in  what  form  the  relation  of  principal 
and  surety  is  established,  or  whether  the  creditor  is  or 
is  not  contracted  with  in  the  two  capacities,  as  is  often 
the  case  when  rates  are  given  or  bonds  taken.  The 
relation  is  fixed  by  the  arrangement  and  equities  be- 
tween the  debtors  or  obligors,  and  may  be  knowoi  to 
the  creditor,  or  wholly  unknown.  If  it  is  unknown  to 
him,  his  rights  are  in  no  manner  affected  by  it,  but 
if  he  knows  that  one  party  is  surety  merely,  it  is  only 
just  to  require  of  him  that  in  any  subsequent  action  he 
may  take  regarding  the  debt,  he  shall  not  lose  sight  of 
the  surety's  equities." 

Smith  and  Owen,  in  this  case,  were  only  sureties  for 
Place,  as  principal  debtor,  since,  in  the  law  of  part- 
nerships, when  one  partner  retires,  and  the  remaining 
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one  assumes  the  obligations,  the  creditors  who  know  of 
them  must  treat  him  as  the  principal  debtor.  But 
Sheldon,  by  accepting  the  note  from  Place,  given  with- 
out the  knowledge  of  the  sureties,  created  an  entirely 
new  transaction,  and  rendered  himself  unable  to  de- 
mand payment  from  the  former  partners.  Therefore, 
they  are  discharged. 

BTTUNG  LAW 

Story  Case  Answer 

Suretyship  is  that  relation,  created  by  contract, 
whereby  one  person,  commonly  called  the  surety, 
agrees  to  answer  for  the  debt,  default,  or  obligation 
of  another,  called  the  principal  debtor.  The  surety  is 
directly  liable  to  the  creditor  for  the  act  to  be  per- 
formed by  the  principal;  that  is,  he  makes  an  uncon- 
ditional promise  to  pay  the  debt,  whether  or  not  the 
principal  has  defaulted  in  his  obligation.  The  chief 
object  is  to  secure  the  creditor,  and  this  is  done  by 
making  the  surety  liable  in  the  same  manner  as  the 
principal,  and  usually  on  a  joint  contract  with  him. 
Such  is  the  case  when  two  persons  sign  a  promissory 
note,  and  only  one  receives  the  money,  and  for  this 
reason  is  the  principal,  with  the  other  as  surety. 

In  the  Story  Case,  Mr.  Powers,  by  signing  as  surety, 
was  liable,  under  the  exact  terms  of  the  note.  That  is, 
he  agreed  to  pay  Mr.  Brubaker's  debt  only  under  the 
particular  conditions  set  forth  in  the  contract.  There- 
fore, he  is  not  liable  as  the  case  now  stands. 


2.    Guaranty 
8T0BY  CASE 

During  the  winter  of  1914  and  1915,  the  town  of 
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Beatrice,  Iowa,  suffered  a  general  financial  stringency. 
Black,  the  miller,  was  forced  to  discharge  a  large  num- 
ber of  men.  One  day,  as  he  chanced  to  be  at  T.  R. 
Lang's  grocery  store,  he  overheard  Patrick  Ryan,  one 
of  his  discharged  millers,  trying  to  buy  groceries  on 
credit.  Lang  was  not  willing  to  make  the  sale  to  Ryan 
on  a  credit  basis,  until  Mr.  Black  reassured  him  with 
these  words,  *'Go  ahead,  Lang,  let  Pat  have  the  gro- 
ceries. I'll  see  that  you  are  paid  by  February  first,  if 
Ryan  cannot  settle  by  that  time."  Lang  insisted  that 
this  statement  be  put  in  writing.  On  February  first, 
when  the  bill  was  not  paid,  T.  R.  Lang,  the  grocer,  sued 
Mr.  Black.  The  latter  affirmed  that  Lang  had  made 
no  demand  on  Patrick  Ryan ;  that  he  should  have  been 
sued  first.  Does  Mr.  Black  have  a  correct  idea  of  the 
law'? 

^**^  •  EUUNG  COURT  CASE 

Hornet  vs.  Sherman,    Volume    151    Pennsylvania 
State  Reports,  Page  70. 

Adam  Sherman  held  two  judgments  against  ona 
Bobbins,  upon  which  there  was  due  $592.38.  Sherman 
sold  the  claims  to  Hornet,  giving  him  at  the  same  time 
his  bond  to  secure  the  payment  of  the  judgments. 
Robbins  failed  to  pay  the  judgments,  and  Sherman 
also  became  insolvent,  failing  to  pay  the  bond  given 
to  Hornet.  Later,  when  the  claims  against  Sherman 
were  being  settled,  Hornet  maintained  that  Sherman 
became  a  surety  in  giving  the  bond  to  secure  the  judg- 
ment, and  that,  therefore,  the  bond  was  a  direct  obliga- 
tion to  pay.  The  other  creditors  of  Sherman  main- 
tained that  he  was  only  a  guarantor,  not  liable,  until 
there  had  been  default  on  the  judgments  against 
Robbins. 

Mr.  Justice  McCollum  rendered  the  opinion  of  the 
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court,  and  held  in  substance :  **The  bond  was  a  direct 
promise  to  pay,  made  at  the  time  of  the  assignment 
of  the  judgments.  Hornet  was  not  bound  to  resort  to 
legal  proceedings  against  Robbins  before  proceeding 
against  Sherman,  nor  need  Hornet  show  that  proceed- 
ings in  the  judgment  would  have  been  unavailing  be- 
fore proceeding  against  Sherman  on  the  bond.  This 
was  a  contract  of  suretyship  and  not  one  of  technical 
guaranty.    Judgment  was  given  for  Hornet. 

EUIiING  LAW 
Story  Case  Answer 

A  surety  undertakes  to  stand  for  the  principal,  irre- 
spective of  whether  or  not  the  principal  has  defaulted 
in  his  obligation.  He  undertakes  usually  to  perform 
jointly  with  the  principal,  and  is  primarily  liable  with 
him.  But  a  guarantor  undertakes  to  satisfy  the  obli- 
gation of  the  principal,  only  provided  the  latter  does 
not.  AVhereas  the  surety  assumes  absolutely  the  obli- 
gation, the  guarantor  agrees  only  to  assume  it  if  the 
principal  should  fail  to  perform.  In  the  former  case, 
the  third  person  may  proceed  against  the  surety,  even 
though  the  principal  debtor  has  not  defaulted.  In  the 
latter  case,  the  third  person  may  not  proceed  against 
the  guarantor  until  he  shows  that  the  principal  debtor 
has  made  a  default  in  his  obligation.  However,  this 
does  not  mean  that  the  creditor  must  exhaust  all  effort 
in  trying  to  collect  from  the  principal  debtor. 

In  the  Story  Case,  Mr.  Black's  defense  tliat  Lang 
did  not  first  sue  Patrick  Ryan  is  not  valid.  Mr.  Black 
was  not  obliged  to  exhaust  all  his  remedies  against  the 
debtor,  Ryan.  Such  a  law  would  render  the  services 
of  the  guarantor  so  uncertain  to  the  creditor  that  no 
inducement  would  be  held  out  to  him  to  make  the  trans- 
action. 
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B.    Capacity  to  Become  Surety  or  Guarantor 
STOBY  CASE 

The  towns  of  Louisville  and  Princeton,  North  Da- 
kota, voted  a  bond  issue  of  $20,000  to  aid  in  the  con- 
struction of  the  Corn  Belt  Eailroad.  To  make  these 
bonds  more  salable,  the  Corn  Belt  Railroad  Company 
also  guaranteed  their  payment.  In  1915,  the  to^\Ti  of 
Louisville  failed  to  meet  these  bonds  at  their  maturity, 
and  when  demand  was  made  upon  the  railroad  com- 
pany, it  defended,  on  the  ground  that  it  had  not  the 
power  to  enter  such  a  transaction,  and  its  guaranty 
was  void.    Is  this  a  good  defense! 

BUUNa  COURT  CASE 

Whitley,  Faster  and  Kelly  Company  vs.  Nixon,  Vol- 
ume 120  Indiana  Reports,  Page  360. 

The  company  appointed  Mrs.  Nixon,  a  married 
woman,  -whose  husband  was  living,  as  its  agent  to  sell 
farming  implements.  The  contract  between  them  stip- 
ulated that  when  implements  were  sold,  for  which  cash 
was  not  paid,  Mrs.  Nixon  should  become  responsible 
for  the  amount  due.  She  sold  certain  implements  to 
one  Joseph  Magimiis,  who  gave  his  note  for  the  pur- 
chase price.  This  note  Mrs.  Nixon  indorsed  as  fol- 
lows: ''For  value  received,  I  guarantee  the  payment 
of  the  within  note. '  *  "When  Maginnis  failed  to  paj^  the 
note,  this  action  was  brought  against  Mrs.  Nixon.  She 
pleaded  that  she  was  incompetent  to  bind  herself  in  the 
manner  attempted,  because  of  a  statute  which  pro- 
vided that  a  married  woman  shall  not  enter  into  any 
contract  of  suretyship,  whether  as  indorser,  guaran- 
tor, or  in  any  other  manner,  and  such  contracts  as  to 
her  shall  be  void.  The  question  involved  was  wiiether 
or  not  Mrs.  Mary  F.  Nixon  was  a  surety  in  any  sense. 
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Mr.  Justice  Coffey  said:  **Tliis  contract  between 
Mary  F.  Nixon  and  the  company  was  that  she  should 
become  surety  to  the  company  for  the  makers  of  notes, 
like  the  one  in  question,  which  she  took  for  the  pur- 
chase price  of  implements  and  machines  sold  by  her 
on  credit.  This  is  forbidden  by  statute ;  consequently, 
the  undertaking  of  Mrs.  Nixon  is  void.'*  Judgment 
was  given  for  Mrs.  Nixon. 

BnUNG  LAW 
Story  Case  Answer 
In  general,  any  person  capable  of  entering  into  any 
other  contract  may  enter  into  a  contract  of  suretyship. 
The  general  rules  concerning  the  capacity  of  parties  to 
a  contract  of  suretyship  are  the  same  as  those  govern- 
ing the  formation  of  ordinary  contracts.  Occasion- 
ally, however,  there  are  added  restrictions  with  refer- 
ence to  suretyship,  for  instance,  in  cases  where  a 
married  woman  cannot  enter  into  such  a  contract, 
although  she  may  become  a  party  to  other  contracts. 
Corporations,  also,  as  a  general  rule,  have  no  implied 
power  to  make  contracts  of  suretyship.  This  power 
must  be  conferred  upon  them  expressly.  In  these  days 
many  corporations  have  been  formed  for  the  express 
purpose  of  becoming  sureties.  It  has  been  held,  how- 
ever, that  this  may  be  an  incidental  power  of  a  cor- 
poration, provided  the  transaction  is  for  the  purpose 
of  increasing  its  trade  or  business,  and  is  within  the 
scope  of  business  for  which  the  company  was  organ- 
ized. Thus,  a  bank  can  guarantee  payment  of  notes 
which  it  rediscounts,  but  it  could  not  guarantee  the 
note  of  some  third  person,  as  an  accommodation  to 
him.  A  railway  company  cannot  guarantee  the  pay- 
ment of  bonds  issued  by  another  corporation,  unless 
done  to  promote  its  own  business. 
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In  the  Story  Case,  the  railway  company  could  hare 
issued  bonds  for  the  purpose  of  building  the  road,  and, 
therefore,  it  can  guarantee  bonds  which  accomplish 
the  same  end.  The  Corn  Belt  Eailroad  Company  is 
liable  on  the  bonds. 


C.     Necessity  for  Consideration, 
STOEY  CASE 

William  Sievers,  while  talking  to  the  banker  at 
Lyons,  Colorado,  learned  that  his  friend,  Peter  Von 
Steen,  had  borrowed  a  large  sum  of  money  from  the 
bank  in  order  to  plant  his  spring  crops.  The  banker 
said  he  had  hesitated  long  before  making  the  loan,  but 
finally  decided  that  he  would  trust  Peter  Von  Steen. 
Mr.  Sievers  spoke  enthusiastically  of  his  friend,  **  You 
need  never  fear  to  trust  Peter.  I'll  act  as  his  surety 
any  time.  If  you  desire,  I  'U  sign  for  him  now. ' '  The 
banker  produced  materials  with  which  Mr.  Sievers 
signed.  In  June,  1915,  Peter  Von  Steen  was  called  to 
the  standard  of  the  Kaiser,  to  fight  in  the  great  war, 
and  was  shot  in  battle  on  August  1,  1915.  His  crops 
failed,  and  the  executor  could  not  pay  Von  Steen 's 
debts.  The  banker  demanded  payment  of  Mr.  Sievers, 
by  the  latter  refused  to  pay,  declaring,  ''There  was  no 
contract.  I  was  given  nothing  for  my  promise.'*  Is 
this  a  valid  reason  for  refusing  to  pay? 

RUUNG  COUBT  CASE 

Bank  of  CarrolUon  vs,  Latting,  Volume  130  Pacific 
Reports,  Page  144. 

The  Carrollton  Cotton  Oil  Company  was  overdrawn 
in  its  account  with  the  Bank  of  Carrollton,  to  an 
amount  of  $948.86.  Mr.  Latting,  secretary  and  treas- 
urer of  the  company,  visited  the  bank,  and  gave  it  a 
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note  for  that  amount.  Several  days  later,  he  went  to 
the  bank  again  and  affixed  his  personal  signature  to 
the  note.  This  was  an  action  against  Latting,  as 
surety,  on  the  note  in  question. 

Latting  contended  that  he  was  not  liable  on  the  note, 
because  there  was  no  consideration  for  his  promise  to 
pay,  in  case  the  corporation  did  not. 

Mr.  Sharp,  Chief  Justice,  said:  "The  transaction 
between  the  principal,  the  mill  company,  and  the  cred- 
itor, the  bank,  upon  the  execution  and  delivery  of  the 
note,  became  an  executed  one,  and  apparently  the 
bank  was  satisfied  with  the  manner  in  which  the  trans- 
action was  closed.  It  had  extended  credit  to  the  mill 
company  by  permitting  it  to  overdraw  its  account,  and 
accepted  its  demand  note  in  settlement  of  the  over- 
draft. It  does  not  appear  that,  at  the  time  of  the  exe- 
cution and  delivery  of  the  note,  any  request  for  secur- 
ity in  any  form  was  made.  The  subsequent  undertak- 
ing of  Latting  was,  therefore,  a  collateral  one.  The 
indebtedness  was  that  of  the  mill  company.  There 
must,  of  legal  necessity,  be  a  sufficient  consideration  in 
order  to  render  valid  the  contract  of  suretyship  or 
guaranty.  This  consideration  is  usually  either  of  ben- 
efit to  the  principal  or  surety,  or  of  detriment  to  the 
creditor.  But,  where  the  consideration  between  the 
principal  and  the  creditor  has  passed  and  become  exe- 
cuted before  the  contract  of  the  surety  or  guaranty  is 
made,  and  such  contract  was  no  part  of  the  original 
debt,  such  consideration  is  not  sufficient  to  support 
such  contract."    Judgment  was  given  for  Latting. 

KUUNG  LAW 

Story  Case  Answer 
A  contract  of  suretyship,  like  any  other  contract,  in 
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order  to  be  a  valid  undertaking,  must  be  supported  by 
a  sufficient  consideration.  The  consideration  for  the 
contract  of  suretyship  is  usually  not  a  benefit  running 
to  the  surety.  This  is  illustrated  by  the  cases  involv- 
ing acconunodation  indorsers  or  acconunodation  co- 
makers. The  consideration  which  supports  the  orig- 
inal obligation  between  the  principal  and  the  third 
person  is  sufficient  to  support  the  undertaking  of  the 
surety,  if  his  obligation  was  assumed  at  the  same  time 
that  the  original  contract  was  executed.  If  the  origi- 
nal obligation  is  already  existing  when  the  surety  as- 
sumes his  obligation,  there  must  be  a  new  and  inde- 
pendent consideration  therefor.  This  is  usually  true 
in  cases  of  guaranty  where  a  new  consideration  must 
be  given  to  the  guarantor  to  make  his  promise  binding. 
In  the  Story  Case,  the  banker  had  already  given 
Peter  Von  Steen  credit  on  his  own  integrity.  There 
was  no  consideration  for  Mr.  Siever's  promise,  and 
hence  his  contract  to  pay  for  Peter  Von  Steen  could 
not  be  enforced. 


D.    Requirements  of  the  Statute  of  Frauds 

1.    A  Guaranty  Must  Be  in  Writing 

STOBY  CASE 

Jerome  Streeter  and  Daniel  Freeman  were  attend- 
ing an  auction  sale  of  rare  tapestries.  Jerome  Streeter 
had  been  bidding  on  a  very  rich  hanging,  a  relic  of  the 
seventeenth  century,  but  the  bidding  was  spirited,  and 
threatened  to  go  beyond  his  purse.  His  friend,  Dan- 
iel Freeman,  noting  his  anxiety,  said  to  the  auctioneer, 
*'Take  Mr.  Streeter 's  bid.  Knock  that  piece  of  tapes- 
try do-vsTi  to  him,  and  I'll  answer  for  liis  debt."  There- 
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upon,  Streeter  secured  the  piece.  Later,  he  became  in- 
solvent, and  the  owner  of  the  tapestry  sued  Mr.  Free- 
man on  his  promise  to  guarantee  Streeter  *s  debt.  Mr. 
Freeman  defended  himself  by  saying,  **I  gave  no  writ- 
ing.'^   Will  such  a  defense  prevail  at  court? 

SnUNG  COUBT  CASE 

Wathins  vs.  Perkins,  Volume  1  Lord  Raymond  Re- 
ports, Page  224. 

In  this  case.  Chief  Justice  Halt  said :  *  *  If  *  A'  prom- 
ises 'B,'  a  surgeon,  that  if  *B'  cure  'D'  of  a  wound, 
he  will  see  him  paid.  This  is  only  a  promise  to  pay  if 
*D'  does  not,  and,  therefore,  ought  to  be  in  writing  by 
the  fourth  section  of  the  Statute  of  Frauds.  But,  if 
*  A*  promises  that  he  will  be  *B's'  paymaster,  whatever 
he  shall  deserve,  it  is  immediately  the  debt  of  *  A,'  and 
he  is  liable  without  writing." 

BUUNQ  LAW 
Story  Case  Answer 

At  Common  Law,  a  contract  of  guaranty,  whether 
oral  or  in  writing,  was  as  valid  as  any  other  contract. 
But  the  Statute  of  Frauds,  an  early  English  statute, 
generally  adopted  in  this  country,  provided :  *  *  No  ac- 
tion shall  be  brought,  whereby  to  charge  the  defend- 
ant, upon  any  special  promise,  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  answer  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writ- 
ing and  signed  by  the  party  to  be  charged  therewith.*' 

A  contract  of  suretyship  is  not  within  the  terms  of 
the  foregoing  statute,  because  the  surety  promises  the 
creditor,  without  condition,  that  he  will  pay  the  debt 
or  perform  the  obligation ;  the  creditor  has  a  primary 
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right  to  proceed  against  him,  and  is  not  obliged  to 
show  that  the  principal  has  defaulted,  before  he  is  able 
to  proceed  against  the  surety.  A  transaction  of  guar- 
anty, however,  is  governed  by  this  law  in  the  Statute 
of  Frauds. 

Mr.  Freeman,  in  the  Story  Case,  had  agreed  to  an- 
swer for  the  debt  of  his  friend.  Such  an  undertaking 
is  a  guaranty  and  collateral  to  the  main  promise  of 
Jerome  Streeter  to  pay  for  the  tapestry  and  must, 
therefore,  be  evidenced  by  writing.  Had  Freeman 
said,  *'Let  Streeter  have  the  tapestry  and  I  will  pay 
you  for  it,'*  this  would  have  made  him  directly  liable, 
and  such  a  promise  need  not  have  been  in  writing. 


2.    Consideration  Must  Be  Stated  in  the  Guaranty 
STOEY  CASE 

Mr.  Thomas  Hilyard  purchased  of  William  Travers 
ten  head  of  horses,  promising  to  pay  in  thirty  days. 
Mr.  Travers  hesitated  to  allow  possession  of  the  ani- 
mals until  he  was  reimbursed,  but  was  finally  per- 
suaded to  do  so.  After  a  week  had  passed  by,  and 
Mr.  Hilyard  had  not  been  able  to  collect  on  his  assets, 
he  requested  his  friend,  Hiram  Holman,  to  reassure 
William  Travers.  Mr.  Holman  wrote  to  Mr.  Travers, 
saying,  "Do  not  distrust  the  integrity  of  Hih^ard.  I'll 
act  as  guarantor  for  his  debt  to  you."  Soon  after, 
Mr.  Hilyard  became  insolvent,  and  Mr.  Travers  called 
upon  Mr.  Holman  to  keep  his  promise.  Mr.  Holman, 
however,  insisted  that  he  was  not  liable,  that  he  had 
written,  merely  to  accommodate  Thomas  Hilyard,  and 
received  nothing  for  his  promise  to  Mr.  Travers.  Will 
Mr.  Holman  escape  liability? 
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EXJUNG  COURT  CASE 

Stain  vs.  Stareters,  Vol.  5  East  Reports,  Page  10. 

One  Gore,  drew  a  bill  of  exchange  upon  Hall  for  £56, 
which  was  accepted  by  Hall.  The  bill  was  then  en- 
dorsed to  Stain.  When  it  became  due,  Hall  could  not 
pay  the  amount  to  Stain.  James  Stareters,  a  friend 
of  HalPs  then  gave  to  Stain  the  following  written  in- 
strument: "Messrs.  Stain  and  Company,  I  will  engage 
to  pay  you  by  half  past  four  this  day,  fifty-six  pounds 
and  expenses  on  bill  that  is  due  from  Hall.  (Signed) 
James  Stareters.'*  Stareters  did  not  pay  at  the  time 
stated,  and  this  action  was  begun  by  Stain  upon  the 
foregoing  writing. 

Stareters  claimed,  among  other  defenses,  that  this 
was  not  a  sufficient  writing  within  the  Statute  of 
Frauds,  because  the  consideration  for  his  promise  to 
pay  was  not  stated  in  the  writing. 

Lord  EUenborough,  Chief  Justice,  said:  "The 
clause  in  question,  in  the  Statute  of  Frauds,  has  the 
word  agreement — 'Unless  the  agreement,  upon  which 
the  action  is  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  etc' — and  the  question  is, 
whether  that  word  is  to  be  imderstood  in  the  loose, 
incorrect  sense  in  which  it  may  sometimes  be  used,  as 
synonymous  to  a  promise  or  undertaking,  or  in  its 
more  proper  and  correct  sense,  as  signifying  a  mutual 
contract  or  consideration  between  two  or  more  parties. 
The  latter  appears  to  me  to  be  the  legal  construction 
of  the  word,  to  which  we  are  bound  to  give  its  proper 
effect." 

Since  the  consideration  for  the  promise  was  not 
stated  in  the  writing,  it  was  held  that  there  was  not  a 
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sufficient  memorandum  of  the  agreement.    Judgment 
was  given  for  Stareters. 

BXTUNO  LAW 
Story  Case  Answer 

The  Statute  of  Frauds,  in  all  states,  requires  that 
the  agreement  shall  be  in  writing.  The  question  then 
arises  as  to  whether  the  mere  promise  in  writing  is 
sufficient,  or  whether  the  consideration  for  that  prom- 
ise must  also  be  reduced  to  writing.  Most  courts  have 
decided  that  the  statute  requires  not  only  that  the 
promise  shall  be  in  writing,  but  also  the  consideration 
for  the  promise.  The  courts  argue  that  a  promise  is 
not  an  agreement;  that  the  promise  does  not  become 
an  agreement  until  there  is  a  consideration  which 
makes  it  binding;  therefore,  the  statute  requires  that 
both  the  promise  and  the  consideration  shall  be  stated. 

Hence,  since  no  consideration  for  Mr.  Holman's 
promise  was  stated  in  the  Story  Case,  that  alone  is 
sufficient  to  discharge  him  from  liability. 


E.    Manner  of  Determining  the  Relationship 

1.    Use  of  the  Word  "Guaranty" 

STOBY  CASE 

Harry  Drew  was  convinced  in  April,  1915,  that 
Bethlehem  Steel  Company  stock  would  rise  in  value  to 
$160  per  share.  He  visited  the  brokerage  office  of 
Bumham  and  Moorehouse  on  April  29,  with  his  friend, 
Harry  Phillips,  and  contracted  to  buy  five  hundred 
shares.  At  the  time,  Drew's  immediate  assets  were 
not  in  condition  to  allow  him  to  pay  for  such  a  large 
amount  of  stock,  and  when  Burnham  questioned  him 
as  to  his  credit,  Phillips  said,  * '  Mr.  Burnham,  sell  the 
stock  to  Drew  and  look  to  me  for  the  money.    I  will 
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guarantee  payment."  Later,  Bethlehem  Steel  stock 
depreciated  on  the  market,  and  Drew  failed  to  meet 
his  obligation.  When  Bnrnham  and  Moorehouse  re- 
quested payment  of  Phillips,  he  answered,  **I  am  not 
liable,  because  my  promise  was  not  in  writing.''  Is 
this  a  correct  statement  of  the  law? 

BUUNQ  OOXTST  CASE 

Moorehouse  vs.  Crangle,  Volume  36  Ohio  State  Re- 
ports, Page  130. 

Crangle  was  the  president  of,  and  a  large  stock- 
holder in,  the  National  Glass  Manufacturing  Company. 
Desirous  of  selling  the  stock  in  his  corporation,  he  ver- 
bally guaranteed  Moorehouse  that  if  he  would  subr 
scribe  and  pay  $500  to  the  capital  stock  of  the  com- 
pany, he  should,  within  one  year,  receive  fifteen  per 
cent  on  the  amount  invested.  Moorehouse,  relying 
upon  this  promise,  subscribed  and  paid  for  the  stock. 
During  that  year,  no  profits  were  made.  Moorehouse 
sued  Crangle  on  this  promise.  Crangle  contended 
that  this  promise  came  within  the  prohibition  of  the 
Statute  of  Frauds:  "No  action  shall  be  brought, 
whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarri- 
age of  another — ^unless  the  agreement — or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing." 

Mr.  Justice  Johnson  said :  * '  The  defendant  did  not 
undertake  to  answer  for  any  debt,  default,  or  miscar- 
riage by  the  corporation,  growing  out  of  a  failure  to 
perform  any  of  its  duties.  Indeed,  so  far  as  the  rec- 
ord discloses,  all  these  obligations  in  favor  of  the 
plaintiff  have  been  faithfully  performed  by  the  cor- 
porate authorities.  It  was  not  in  substance  an  under- 
taking to  answer  for  the  default  of  the  corporation." 
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It  was  a  question  of  fact,  whether  this  was  an  orig- 
inal undertaking  by  Crangle.  This  fact  does  not  de- 
pend upon  the  words  used  in  making  the  promise,  but 
upon  the  fundamental  nature  of  the  promise.  It  was 
held  by  the  court  that  this  was  a  direct  promise  to  pay, 
and  not  a  guaranty.  Therefore,  Crangle  is  liable,  al- 
though his  promise  was  not  in  writing. 

KUIilNG  LAW 
Story  Case  Answer 

It  is  frequently  difficult  to  determine  whether  a 
given  relationship  is  one  of  surety  or  guarantyship. 
As  already  suggested,  the  question  is  usually  one  of 
importance  when  the  Statute  of  Frauds  is  involved. 
In  determining  this  question,  the  courts  look  to  the 
intention  of  the  parties  as  evidenced  by  all  the  sur- 
rounding circumstances.  The  mere  use  of  the  word 
*' guaranty,"  for  instance,  will  not  establish  a  guaran- 
tyship. 

In  the  Story  Case,  Phillips  did  use  the  word  guar- 
anty in  making  his  promise,  but  he  also  said,  *4ook 
to  me  for  the  money. '^  This  would  indicate  a  direct 
promise  to  pay,  and  would  make  Phillips  a  surety,  and, 
therefore,  liable,  although  his  promise  was  not  in 
writing. 


2.    Joint  Obligors  Sustain  the  Relationship  of  Surety 
STOBY  CASE 

The  Western  Woolen  Mills  borrowed  $10,000  in 
June  of  1915  from  the  First  National  Bank  of 
Lafayette,  and  $5,000  from  the  German  National 
Bank,  on  notes,  both  of  which  were  signed  by  the 
company  through  its  secretary,  and  also  by  Henry 
Kramer,  the  president,  in  his  personal  capacity.    The 
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first  note  was  written  as  follows:  **We,  the  under- 
signed, etc.,'*  with  the  signatures  of  the  parties  as 
stated.  The  second  was  written  "The  Western 
Woolen  Mills  Company  herein  agrees  to  pay,  etc.'' 
It  was  signed  in  the  name  of  the  company.  Henry 
Kramer  wrote  the  word  "surety"  following  his  name. 
At  maturity,  the  notes  were  not  paid,  and  suits  were 
brought  against  Kramer.  In  each  instance,  the  bank 
holding  the  note  brought  suit  against  Kramer,  alleg- 
ing a  suretyship.  Was  this  a  proper  allegation  in 
both  cases? 

RULING  COURT  CASE 

Blanchard  vs.  Gihhs,  Volume  15  Michigan  Reports, 
Page  292. 

Daily  was  desirous  of  purchasing  a  mare  from 
Blanchard.  The  latter  was  not  willing  to  sell  the  mare 
to  Daily  on  his  credit  alone.  Gibbs  accompanied  Daily 
to  Blanchard,  and  stated  that  he  and  Daily  would  give 
their  joint  notes  to  him  in  payment  of  the  mare,  if  he, 
Blanchard,  would  sell  the  mare  to  Daily.  Under  these 
circumstances,  the  mare  was  sold  and  delivered  to 
Daily,  but  no  joint  note  was  given  to  Blanchard,  who 
brought  this  action  against  Gibbs. 

Gibbs  argued  that  he  was  a  guarantor  for  Daily,  and 
since  his  undertaking  was  not  witnessed  by  a  memo- 
randum signed  by  him,  his  promise  was  unenforcible 
under  the  provisions  of  the  Statute  of  Frauds. 

Mr.  Justice  Christians  held  in  substance  that :  "Usu- 
ally when  goods  are  sold  to  one  person,  on  credit,  and 
another  agrees  to  act  as  his  security,  the  latter 's  obli- 
gation is  one  of  guaranty,  and,  therefore,  must  be  in 
writing  to  be  binding.  This  is  presumed  from  the 
very  nature  of  the  case,  since  the  promise  is  made  in 
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behalf  of  the  party  to  whom  the  goods  are  sold,  and  it 
is  reasonable  to  assume  that  the  parties  considered 
him  the  principal  debtor.  As  stated,  however,  this  is 
merely  a  presmnption  when  the  words  of  the  party  do 
not  clearly  express  his  intention.  In  the  present  case, 
Daily  and  Blanchard  together  promised  to  give  a  joint 
note.  A  promise  to  give  a  joint  note  is  an  original 
obligation  and  a  direct  promise,  not  a  collateral  one. 
Therefore,  the  undertaking  need  not  be  expressed  in 
writing,  and  Gibbs  is  liable. '* 

BUUNQ  LAW 

Story  Case  Answer 

When  two  people  sign  a  note  as  follows:  "We,  the 
undersigned,  etc.,"  this  is  a  joint  obligation  and  a  di- 
rect promise  to  pay  to  the  payee.  In  this  case,  how- 
ever, as  between  themselves,  the  parties  may  be  princi- 
pal and  surety.  This  is  true  if  the  obligation  has  been 
entered  into  for  the  particular  benefit  of  one  of  the 
two  parties.  If  the  payee  knows  of  these  circum- 
stances, he  also  must  treat  them  as  principal  and 
surety.  If  the  obligation  has  been  executed  for  the 
joint  benefit  of  both  makers,  as  between  themselves,  a 
suretyship  may  exist.  That  is,  each  is  a  principal,  and 
each  a  surety  to  the  other.  Therefore,  if  one  must  pay 
the  entire  obligation,  he  can  look  to  the  other  for  a 
pro  rata  return. 

If  a  note  has  been  executed  like  the  second  one,  in 
the  Story  Case,  a  perfect  suretyship  exists.  Under  the 
Law  of  Merchants,  if  one  signs  a  negotiable  paper  with 
another,  this  is  sufficient  writing  to  bind  the  first.  In 
the  Story  Case,  the  allegation  of  suretyship  is  correct 
in  both  cases. 
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3.    Non-liability  of  the  Principal  as  a  Test 

STOBY  CASE 

Roy  Gates,  a  young  man  of  eighteen  years,  desired 
ardently  to  own  an  automobile.  He  tried  to  negotiate 
with  the  Overland  agency  in  Chicago  for  the  purchase 
of  a  car,  making  an  offer  to  settle  the  debt  in  thirty 
days.  The  agency  was  unwilling  to  extend  credit  to 
so  young  a  customer,  and  reconmiended  that  he  secure 
his  father's  approval  of  the  transaction.  When  the 
matter  was  presented  to  Mr.  Gates,  he  said  to  the 
agent,  *  *  Oh,  that 's  all  right.  If  he  doesn  't  pay,  I  will.  * ' 
The  automobile  agents  failed  in  their  attempt  to  col- 
lect the  price  of  the  machine.  The  young  man  eluded 
their  efforts  with  this  reply,  **  As  an  infant  I  can  avoid 
completing  this  transaction.  I  intend  to  exercise  this 
privilege. '  *  Wlien  the  father  was  approached,  he  was 
likewise  reluctant  to  settle.  He  said,  '*I,  too,  am  not 
liable.  I  undertook  to  answer  for  my  son's  obligation. 
If  there  was  no  obligation  on  his  part,  there  is  none  on 
mine."    Can  the  father  escape? 

BULINa  OOnST  CASE 

Yorkshire  Railway  Wagon  Company  vs.  Maclure, 
Volume  19  Chancery  Division,  Law  Reports,  Page  478. 

The  Cornwallis  Minerals  Railway  Company  was 
financially  embarrassed,  and  its  borrowing  power 
under  its  charter  was  exhausted.  In  order  to  raise 
money,  it  sold  a  part  of  its  rolling  stock  to  the  York- 
shire Railway  Wagon  Company  for  $30,000.  At  the 
same  time,  it  entered  into  a  contract  with  the  wagon 
company  for  the  hire  of  this  rolling  stock  at  a  rent 
which  would  repay  the  $30,000  and  interest  in  five 
years.  Three  of  the  directors  of  the  Minerals  Rail- 
way Company  guaranteed  the  payment  of  the  rent 
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The  wagon  company  now  brings  this  action  against 
the  sureties  and  railway  company  for  rent  due. 

Mr.  Justice  Kay  said:  *'The  facts  of  this  case 
clearly  indicated  that  the  accepted  sale  and  hiring 
back  was  in  fact  a  borrowing  of  $30,000  on  the  security 
of  the  rolling  stock,  and  such  a  transaction  is  forbid- 
den by  statute.  Accordingly,  the  obligation  is  not  en- 
forcible  as  against  the  corporation.  But,  this  obliga- 
tion is  valid  against  the  three  directors  who  guaran- 
teed the  payment  of  the  rent."  Judgment  was  given 
for  the  wagon  company  as  against  Maclure. 

BUUNG  LAW 
Story  Case  Answer 
The  Statute  of  Frauds  states  that  no  action  can  be 
brought  on  a  promise  to  answer  for  the  debts,  default 
of  miscarriage  of  another,  etc.  The  words  *'of  an- 
other'* show  that  the  statute  is  intended  to  apply  only 
when  there  is  an  actual  primary  debt  to  which  the 
guarantor  is  collaterally  responsible.  If  there  is  no 
principal  the  statute  is  not  applicable,  and  the  prom- 
isor is  bound,  although  the  contract  is  not  in  writing. 
Thus,  when  one  person  guaranteed  to  stand  for  the 
purchase  price  of  goods  sold  to  an  estate,  and  the 
estate  was  never  liable  thereon,  the  promisor  is  bound, 
though  his  contract  is  oral.  There  is  conflict  on  the 
point  whether  a  person  who  guarantees  the  payment 
of  an  obligation  entered  into  by  one  as  an  infant, 
whose  contract  is  merely  voidable  is  -within  the  Stat- 
ute of  Frauds.  The  better  rule  is  that  such  contracts 
are  collateral,  and,  if  oral,  are  not  enforcible.  There- 
fore, a  contract  to  answer  for  the  debt  of  an  infant  is 
collateral.  The  infant  is  an  actual  principal,  since 
the  contract  is  not  void,  but  only  voidable  on  his  part. 
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Therefore,  in  the  Story  Case,  the  father  is  not  liable. 
His  contract  is  merely  an  oral  one. 


F.    The  Surety's  Right  of  Indemnity 
STOBY  CASE 

Mrs.  Hildebrand  and  her  friend,  Miss  Bradley,  were 
shopping  together.  In  the  window  of  the  Ling  Lo 
Curio  Shop  they  saw  displayed  a  handsome  Japanese 
screen  which  delighted  Miss  Bradley.  She  entered  the 
shop,  purchased  the  screen,  and  signed  a  note  in  pay- 
ment; Mrs.  Hildebrand  signed  as  surety.  Before  the 
note  came  due,  the  Ling  Lo  Curio  Shop  was  in  urgent 
need  of  money,  and  attempted  to  collect  on  it;  but, 
since  Miss  Bradley  was  in  New  York  City,  the  firm 
collected  the  money  from  Mrs.  Hildebrand,  the  surety. 
When  the  note  fell  due,  the  latter  reminded  Miss 
Bradley  of  her  obligation.  Miss  Bradley  replied, 
*  *  You  were  foolish  to  pay  the  money,  Mrs.  Hildebrand. 
Since  you  are  a  married  woman,  they  could  not  have 
collected  from  you.  I  do  not  intend  to  pay  now." 
Mrs.  Hildebrand  at  once  sued  her.  What  chance  did 
she  have  before  the  court? 

NOTE :  Except  when  the  distinction  between  surety 
and  guarantor  is  of  importance,  as  in  the  cases  involv- 
ing the  Statute  of  Frauds,  the  two  are  denoted  under 
the  word  *' surety." 

BXTUNG  COUBT  CASE 

Miller  vs.  White,  Volume  47  Indiana  Reports,  Page 
385. 

White  was  in  need  of  money.  He  asked  Miller  to 
become  surety  on  a  note  made  by  him  to  one,  Goff,  for 
$800  for  one  year.  Miller  agreed  and  signed  the  note. 
Previous  to  the  expiration  of  the  year,  Miller,  without 
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any  notice  to  "White,  paid  the  note.  "When  "White  re- 
fused, this  action  was  brought  against  him. 

White  contended  that  Miller  had  no  right,  as  surety, 
to  pay  this  note  without  his  knowledge  and  consent. 

Mr.  Justice  Downey  said:  **"When  the  surety  pays 
the  debt  of  his  principal  after  its  maturity,  whether  a 
suit  has  been  commenced  for  its  collection  or  not,  he 
may  unquestionably  have  his  action  to  recover  the 
amount,  which  he  has  so  paid,  from  his  principal.  But 
the  material  question  here  is,  can  the  surety  volunta- 
rily, and  without  the  request  of  his  principal,  pay  off 
and  discharge  the  debt  of  his  principal  before  it  has 
matured,  and,  after  the  lapse  of  the  time  which  the 
obligation  had  to  run,  sue  the  principal  for  the  money 
then  paid?"  In  answer  to  this  question,  the  court  was 
of  the  opinion  that  the  surety  might  do  so.  Judgment 
was  given  for  Miller. 

BXTUNG  LAW 

Story  Case  Answer 

The  strict  surety  is  under  an  obligation  to  pay  the 
debt  or  perform  the  obligation,  and  the  third  person 
need  not  resort  to  the  principal  unless  he  chooses  to 
do  so.  Likewise,  the  surety  is  not  obliged  to  wait  un- 
til the  third  person  sues  him,  but  may  pay  the  obliga- 
tion immediately  upon  the  maturity  of  the  debt,  or  he 
may  even  pay  the  debt  before  it  matures.  But,  hav- 
ing satisfied  the  debt,  or  performed  the  obligation,  he 
is  entitled  to  recover,  as  indemnity  from  the  principal, 
the  amount  which  he  expended  in  caring  for  the  obliga- 
tion. In  case  he  pays  the  obligation  or  performs  pre- 
maturely, he  cannot  recover  indemnity  from  the  prin- 
cipal until  the  time  arrives  when  the  debt  should  have 


SURETYSHIP  129 

been  paid,  or  when  the  obligation  should  have  been 
performed. 

Mrs.  Hildebrand,  of  the  Story  Case,  will  not  have 
any  difl&culty  in  securing  judgment  against  Miss  Brad- 
ley. Her  right  to  be  indemnified  for  payment  of  Miss 
Bradley's  debt  is  absolute,  and  can  not  be  denied  her 
because  of  her  failure  to  use  any  personal  defense 
that  might  have  been  available. 


G.     Surety's  Obliga/tion  Discharged  by  Act  of  Creditor 
STORY  CASE 

Mr.  Lambert  of  Vincennes,  Indiana,  had  an  inven- 
tion which  he  desired  to  place  upon  the  market.  To 
promote  his  scheme,  he  borrowed  money  from  the 
Wymore  Loan  Association  on  a  note  secured  by  his 
friend,  Mr.  Cope.  The  note  fell  due  within  sixty  days, 
and  the  loan  association  called  on  Mr.  Cope  for  pay- 
ment. When  he  refused  to  pay,  the  association  sued 
him.  At  the  trial,  Mr.  Cope  showed  that,  without  his 
knowledge,  Mr.  Lambert  had  secured  from  the  com- 
pany an  extension  of  time,  amounting  to  a  fortnight; 
further,  that  the  association  had  secretly  agreed  to 
make  every  possible  effort  to  collect  from  Mr.  Cope 
during  this  interval.  Is  this  sufficient  to  excuse  Mr. 
Cope's  obligation  as  surety? 

BUMNG  COUBT  CASE 

Pain  vs.  Packard,  Volume  13  Johnson,  New  York 
Reports,  Page  174. 

One  Munson,  made  a  note  for  $100,  payable  to  the 
order  of  Pain,  on  demand.  Packard  signed  the  note 
as  surety  for  Munson.  Packard  afterwards  repeatedly 
urged  Pain  to  sue  Munson  upon  the  note  while  Munson 
was  still  solvent,  but  Pain  was  indifferent  to  these  de- 
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mands.  Later,  Munson  became  insolvent,  and  left  the 
state.  Pain  then  brought  this  action  against  Packard, 
as  surety  for  Munson. 

Packard  contended  that  he  was  discharged  of  his 
liability,  because  of  Pain's  right  to  sue  Munson  when 
the  claim  might  have  been  satisfied. 

Curiam  said :  *' A  mere  delay  in  calling  on  the  prin- 
cipal will  not  discharge  the  surety.  But  this  is  not 
such  a  case.  Here  is  a  special  request,  by  the  surety, 
to  proceed  to  collect  the  money  from  the  principal,  and 
an  avertment  of  a  loss  of  the  money  as  against  the 
principal  in  consequence  of  such  neglect."  Judgment 
was  given  for  Packard. 

BULINO  LAW 
Story  Case  Answer 
There  are  certain  acts,  which,  if  committed  by  the 
third  person  or  creditor,  will  discharge  the  surety 
from  his  obligation  to  stand  for  the  debt  or  obligation 
of  the  principal.  If  the  creditor  enters  into  an  agree- 
ment not  to  sue  the  principal,  or  gives  up  any  security 
he  might  have,  this  discharges  the  surety;  thereafter, 
he  is  under  no  obligation  to  see  that  the  debt  is  paid  or 
the  obligation  performed.  So  also  the  surety  or  guar- 
antor will  be  discharged  if  the  creditor  enters  into  an 
agreement  with  the  principal  for  a  consideration,  to 
extend  the  time  of  payment  or  performance,  without 
the  consent  of  the  surety.  Furthermore,  it  was  held 
that  the  surety  was  discharged  if  the  creditor  failed 
to  sue  the  principal.  But  this  is  no  longer  law,  and 
now  the  mere  failure  on  the  part  of  the  creditor  to  sue 
the  principal  does  not  discharge  the  surety. 

The  law's  tenderness  for  the  surety  will  permit  Mr. 
Cope  to  escape.    He  has  shown  sufficiently  in  the  loan 
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association's  extension  of  credit  and  its  secret  under- 
standing with  Mr.  Lambert,  to  convince  the  court  that 
he  is  being  sued  upon  an  obligation  different  from  the 
one  which  he  contemplated  when  he  signed  the  note  as 
surety.  He  agreed  to  answer  for  the  debt  of  Lambert 
if  not  paid  within  sixty  days.  Now  he  is  being  sued 
as  surety  on  a  note,  payable  in  eighty  days.  Such  an 
extension  'v\ithout  his  consent,  would  alone  be  sufficient 
to  excuse  him  of  any  liability. 


H.     Creditor  and  Surety 
1.     Creditor  Loses  Security 
STOBY  CASE 

George  Frey  became  surety  on  a  note  to  the  amount 
of  $400,  for  the  accommodation  of  Henry  Howett. 
This  note  was  indorsed  to  Victor  Larsen,  who,  after 
its  maturity  and  non-payment,  secured  judgment 
against  Howett  for  the  full  amount  plus  the  interest. 
This  judgment  by  the  state  law  became  a  lien  upon 
Howett 's  real  estate  for  one  year,  but  not  upon  per- 
sonal property,  unless  execution  was  levied.  If  execu- 
tion was  not  levied  on  the  property  before  the  end  of 
the  year,  the  lien  was  also  discharged  as  to  real  estate. 
Larsen  failed  to  follow  up  his  judgment  by  levying  an 
attachment  upon  the  property,  and  therefore,  lost  his 
lien  on  the  real  estate.  Subsequently,  he  attempts  to 
hold  Frey,  the  surety,  upon  the  note.  The  latter  main- 
tains in  defense  that  Larsen  had  failed  to  follow  his 
securit}^  and  had  lost  that  which  he  had  acquired; 
therefore,  he,  as  surety,  is  discharged.  Is  this  a  good 
defense  I 

EULINa  COUET  CASE  No.  1 

State  vs.  Sullivan,   Volume  59  Arkansas  Reports, 
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Fage  47 ;  Volume  26  Southwestern  Reports,  Page  194. 

One  H.  E.  Collum,  executed  his  note  to  T.  M. 
Evarts,  treasurer  of  Scott  County,  Arkansas,  for 
money  loaned  to  Collum  out  of  the  school  fund  of  the 
state.  The  defendant  Sullivan,  signed  as  security  on 
Collum 's  note.  The  latter,  at  the  same  time,  executed 
a  mortgage  upon  his  property  to  Evarts  to  secure  the 
loan.  Evarts  failed  to  record  this  mortgage.  Subse- 
quently, Collum  made  a  second  mortgage  upon  the 
property  to  G.  H.  Lyman,  who  was  not  aware  of  the 
first  mortgage  executed  to  Evarts.  Collum  became  in- 
solvent, and  departed  from  the  state,  failing  to  pay 
either  Evarts  or  Lyman.  Since  Evarts  failed  to  re- 
cord his  mortgage,  Lyman  was  enabled  to  satisfy  his 
claim  out  of  the  land,  leaving  nothing  for  Evarts. 
Therefore,  the  latter,  in  the  name  of  the  state,  brought 
this  action  against  Sullivan,  as  surety  on  the  note. 

Justice  Edgar  E.  Bryant  rendered  the  decision: 
**When  Collum  executed  the  mortgage  to  secure  the 
note,  it  was  the  duty  of  the  county  treasurer  to  file  the 
same  for  record,  in  order  to  preserve  the  security  he 
had  thereby  acquired.  Having  failed  to  do  this,  he 
must  suffer  the  loss  occasioned  thereby,  and  Sullivan 
is  exonerated  from  all  liability  to  pay  the  note,  since 
the  value  of  the  land  mortgaged  exceeded  the  amount 
due  on  the  note.'^    Judgment  was  given  for  Sullivan. 

EULINa  COURT  CASE  No.  2 

Ward  vs.  Hayes  and  Beach,  Volume  4  Johnson 
Chancery  Reports,  New  York,  Page  123;  Volume  8 
American  Decisions,  Page  554. 

Hayes,  for  the  accommodation  of  Beach,  indorsed 
several  notes,  which  were  later  indorsed  by  Beach  over 
to  Ward,  who  paid  value  therefor.    At  the  time  of  tak- 
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ing  the  notes,  Ward  also  took  a  bond  and  mortgage 
from  Beach  as  further  security  for  payment  of  the 
note.  Upon  failure  of  Beach,  the  principal  debtor,  to 
pay  the  notes,  this  action  was  brought  against  Hayes. 
The  question  in  this  case  is  whether  Ward  ought  to  be 
required  to  resort,  in  the  first  instance,  to  the  mort- 
gage which  he  took  from  Beach,  which  is  sufficient  to 
satisfy  the  note. 

Hayes  maintained  that  the  mortgage  security  is  de- 
stroyed by  the  original  agreement  between  Beach  and 
Ward,  whereby  the  latter  demanded  usurious  interest. 
Hayes  contends  that,  should  he  pay  the  note  and  have 
the  bond  and  mortgage  assigned  to  him,  which,  as  a 
surety,  he  would  have  a  right  to  demand  by  way  of 
substitution  and  indemnity,  he  cannot  collect  thereon, 
because  the  bond  is  void.  Therefore,  he  should  not  be 
compelled  to  pay  the  note  in  the  first  instance  now. 

The  following  opinion  was  given  by  the  Chancellor : 
*'A  creditor,  taking  a  mortgage  from  the  principal 
debtor,  does  so,  not  only  for  his  own  security,  but  for 
the  indemnity  of  the  surety,  and  he  must  not  do  any 
act  by  which  the  indemnity  may  be  invalidated  in  the 
first  instance,  or  be  subsequently  defeated  or  de- 
stroyed. If  the  creditor  has,  in  the  first  instance,  de- 
stroyed the  validity  of  his  own  security,  taken  from 
the  principal  debtor,  he  cannot  have  recourse  to  the 
plaintiff.  This  is  true  because  he  has  voluntarily  dis- 
abled himself  from  affording  the  surety  the  requisite 
substitute.  The  surety,  by  his  very  character  and  rela- 
tion as  surety,  has  an  interest  that  the  mortgage  taken 
from  the  principal  debtor  should  be  dealt  with  in  good 
faith,  and  held  in  trust  not  only  for  the  creditor,  but 
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for  the  surety *s  indemnity."     Judgment  was,  there- 
fore, given  for  Hayes. 

EUUNG  LAW 
Story  Case  Answer 
If  the  surety  pay  his  principal's  debt,  he  has  the 
right  to  be  subrogated  to  all  securities  held  by  the 
creditor.  If  the  creditor  has,  by  any  act,  deprived  the 
surety  of  such  securities,  and  of  thus  reimbursing 
himself,  to  that  extent  the  surety  is  discharged.  This 
is  the  law,  although  the  creditor  has  secured  his  secur- 
ity following  the  time  when  the  debt  was  created,  or 
has  acquired  it  from  some  third  person,  such  as  a 
mortgage  or  pledge  of  property.  The  rule  is  appli- 
cable no  matter  how  the  security  has  been  acquired. 
If  the  creditor  has  secured  a  judgment  against  the 
principal  which  has  become  a  lien  upon  his  property, 
and  this  is  released,  its  surrender  "vsill  release  the 
surety  to  the  same  extent.  The  rule  holds  true  where 
the  creditor  negligently  loses  his  security,  as  where 
he  fails  to  record  a  mortgage,  and  thereby  gives  a  sub- 
sequent mortgagee  prior  rights. 

The  rule,  however,  does  not  go  to  the  extent  of  com- 
pelling the  creditor  to  acquire  or  prolong  securities,  or 
to  renew  them  when  they  expire.  Thus,  although  a 
judgment  becomes  a  lien  upon  property,  enabling  the 
creditor  to  satisfy  his  claim  out  of  the  property  by  an 
execution  levy,  and  a  release  of  this  judgment  would 
discharge  the  surety,  or  a  release  of  the  execution 
levy,  provided  it  is  made,  would  discharge  the  surety ; 
the  creditor  is  not  required  to  prosecute  a  suit  to  judg- 
ment ;  in  the  first  place,  having  secured  a  judgment,  he 
is  not  required  to  have  an  execution  levied,  and  his 
failure  to  do  so  will  not  affect  his  rights,  unless  his  ac- 
tion in  substance  amounts  to  a  release  of  the  lien  of 
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the  judgment.  The  failure  to  follow  the  security  of- 
fered by  the  possibility  of  levy  upon  personal  prop- 
erty, in  the  Story  Case,  is  no  defense  to  Frey.  The 
writer  is  also  of  the  opinion  that  most  courts  will  not 
hold  Larsen  responsible  for  failure  to  renew  his  lien 
upon  the  real  estate.  Therefore,  Frey's  defense  is  not 
good. 


2.     Permitting  Principal  to  Check  Out  Bank  Deposit 
STOBY  CASE 

The  Western  Malt  Company  borrowed  $2,000  on 
May  1,  1915,  from  the  first  National  Bank  of  Spring- 
field, giving  its  o^vn  note,  due  in  six  months,  and  in- 
dorsed by  Simon  Fuller,  a  director  of  the  company,  by 
way  of  surety.  On  September  25,  1915,  the  Western 
Malt  Company  deposited  two  notes,  amounting  to 
$3,000,  for  collection  with  the  First  National  Bank. 
The  bank  forwarded  the  notes  to  New  Orleans,  where 
they  were  paid  by  the  Malt  Compound  Company,  the 
maker,  on  October  1, 1915.  Payment  was  made  to  the 
Southern  National  Bank,  which  forwarded  the  money 
to  its  correspondent  bank  in  Chicago,  and  the  latter 
paid  the  amount  to  the  Springfield  bank  on  October  4, 
1915.  The  Springfield  bank  credited  the  account  of 
the  Western  Malt  Company  with  this  sum,  and  the 
company  checked  out  $2,600  on  October  5.  The  note 
for  $2,000,  made  by  the  Western  Malt  Company,  was 
not  paid  on  October  1,  1915,  when  due ;  the  bank  noti- 
fied Fuller  in  due  course,  but  made  no  effort  to  collect 
the  amount  from  either  the  company  or  Fuller.  On 
October  10,  the  Western  Malt  Company  failed,  and 
was  put  into  the  hands  of  receivers.  The  bank  now 
attempts  to  collect  the  full  amount  of  the  notes  from 
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Fuller,  who  refused  to  pay,  on  the  ground  that  the 
bank  should  have  applied  $2,000  out  of  the  money  re- 
ceived on  the  New  Orleans  collection  in  payment  of 
the  note.  Does  this  constitute  a  good  defense  for 
Fuller? 

RTJUNG  COXTET  CASE 

National  Bank  of  Newhurgh  vs.  Smith,  Volume  66 
New  York  Reports,  Page  271;  Volume  23  American 
Reports,  Page  43. 

Thomas  George  executed  a  promissory  note  for 
$500.  It  was  indorsed  by  Smith,  and  then  discounted 
by  the  National  Bank  of  Newburgh.  The  note  fell  due 
on  February  17,  and  was  not  paid.  It  was  duly  pro- 
tested by  the  bank,  and  the  proper  notice  was  served 
on  Smith.  At  the  time  of  maturity,  George  had  $10.43 
on  deposit  at  the  bank.  On  March  2  following,  he  de- 
posited $500  in  the  bank.  It  was  credited  to  his  account. 
No  instructions  were  given  as  to  the  application  of 
this  money.  The  note  now  past  due  was  not  charged 
to  his  account,  it  being  the  practice  of  the  bank  not  to 
so  charge  unless  the  account  will  cover  the  entire  note 
at  the  time  it  falls  due.  On  March  4,  another  note 
made  by  George,  payable  at  the  National  Bank  of  New- 
burgh, maturing  on  that  day,  was  presented  for  pay- 
ment. It  was  paid  by  the  bank  and  charged  up  to 
George's  account. 

The  $500  note,  falling  due  on  February  17,  was 
never  paid  by  George,  and  this  action  was  brought 
against  Smith,  as  indorser.  The  latter  contended  that 
as  indorser  of  a  promissory  note  he  was  surety  as  to 
the  bank,  and  that,  therefore,  the  bank  was  bound  to 
apply  to  the  payment  of  the  note  all  funds  under  its 
control  until  the  note  was  paid.    The  bank  contended 
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that  it  was  optional  with  the  bank  whether  or  not  to 
apply  the  deposit  of  March  2  in  payment  of  the  note 
in  suit,  and  that  Smith's  liability  became  fixed  by  the 
protest  at  the  time  of  maturity,  and  could  not  be  dis- 
charged by  any  dealings  between  the  maker  and  the 
bank  which  did  not  deprive  Smith  of  his  remedy 
against  the  maker  of  the  note. 

Decision  rendered  by  the  entire  court:  The  ques- 
tion is  not  presented  in  this  case  whether  the  rights 
of  the  parties  would  have  been  changed  if  the  maker  of 
the  note  had  to  his  credit  a  deposit  sufficient  to  meet 
the  note  when  it  matured.  At  the  time  the  note  in  suit 
was  protested,  the  liability  of  Smith,  as  indorser,  was 
fixed,  for  there  were  no  funds  appropriated  to  pay  the 
note.  The  general  deposit  of  funds  afterwards  with- 
out regard  to  the  note,  did  not  operate  as  payment. 
In  the  absence  of  an  express  direction  or  an  agreement 
to  that  effect,  it  was  optional  with  the  bank  whether 
or  not  it  should  apply  the  money  upon  the  note  in  suit, 
and  it  was  under  no  legal  obligation  to  do  so.  Judg- 
ment was  for  the  bank. 

EUUNa  LAW 
Story  Case  Answer 
It  has  been  explained  that,  in  accordance  with  the 
general  rule,  a  surety  is  discharged  if  the  creditor  pos- 
sesses an  opportunity  for  satisfying  his  debt  against 
the  principal,  and  subsequently,  releases  this  security 
or  loses  it  through  his  own  negligence.  The  rule,  how- 
ever, is  not  xmiformly  applied  to  bank  deposits  held  in 
the  name  of  the  principal,  where  the  bank,  at  the  same 
time,  is  the  creditor.  The  bank's  failure  to  use  the  de- 
posit toward  payment  of  the  obligation,  will  not  dis- 
charge the  surety.    This  is  the  rule  in  most  states.    It 
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is  based  on  the  theory  that  the  bank  made  a  contract 
with  the  depositor  at  the  time  of  the  deposit,  that  it 
will  honor  checks  drawn  by  him.  It  is  the  rule,  how- 
ever, that  the  bank  has  the  option  of  using  the  deposit 
in  payment  of  the  note,  except  when  the  deposit  has 
been  made  by  the  principal  for  a  special  purpose. 

In  Arkansas  and  Pennsylvania,  it  has  been  held  that 
the  bank  must  apply  the  deposit  in  payment  of  the 
note,  provided  that  on  the  day  the  obligation  falls  due 
there  is  sufficient  to  pay  the  debt  in  full,  otherwise  the 
surety  is  discharged.  This  was  held  to  be  the  rule  in 
Dawson  vs.  Real  Estate  Bank,  Volume  5  Arkansas  Re- 
ports, Page  283;  McDowell  vs.  Bank  of  Welmington, 
Volume  1  Harrington  Reports,  Page  369;  and  Com- 
mercial National  Bank  vs.  Henninger,  Volume  105 
Pennsylvania  Reports,  Page  496.  In  Wisconsin  it  is 
the  rule  that  the  bank  must  apply  any  sum  on  deposit 
belonging  to  the  debtor,  no  matter  how  small  the 
amount.  If  it  does  not,  the  surety  is  discharged  to  the 
extent  of  the  deposit. 

All  states  agree,  however,  that  a  bank  has  no  right 
to  apply  the  deposit  on  a  note  which  it  holds  for  col- 
lection only,  since  this  is  for  a  special  purpose.  Espe- 
cially is  this  true  if  the  money  has  been  received  after 
the  note  of  the  bank  became  due.  For  this  reason,  in 
the  Story  Case,  the  defense  of  Fuller  is  not  effective. 


I.     Co-sureties 
1.    Co-sureties  on  Separate  Instruments 

STOBY  CASE 

The  Los  Angeles  Construction  Company  purchased 
$2,000  worth  of  lumber  from  the  California  Lumber 
Company,  giving  its  six  months'  note  for  $1,500  as 
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part  payment,  indorsed  by  Winfield  Meade,  the  presi- 
dent, as  surety.  One  month  after  this  note  was 
accepted,  the  lumber  company  became  dissatisfied  with 
its  security,  and  requested  that  the  construction  com- 
pany have  Abel  Whitman,  its  treasurer,  and  Howard 
Burnham,  a  director,  give  their  guaranty  for  the  pay- 
ment of  the  obligation.  Whitman  and  Burnham,  there- 
upon, signed  the  following  letter,  **We  guarantee  the 
payment  of  $1,500  owing  by  the  Los  Angeles  Construc- 
tion Company  to  the  California  Lumber  Company.*' 
When  the  note  became  due,  the  construction  company 
was  embarrassed  financially,  because  of  the  money 
stringency  caused  by  the  Great  European  War.  It 
failed  to  pay  the  obligation,  and  suit  was  brought 
against  Meade,  who  finally  paid  the  entire  sum.  He 
now  seeks  $500  from  Whitman  and  $500  from 
Burnham,  by  way  of  contribution  as  co-sureties.  Can 
Meade  compel  this  payment? 

EULING  COUET  CASE  No.  1 

Dugger  vs.  Wright,  Volume  51  Arkansas  Reports, 
Page  232;  Volume  14  American  State  Reports,  Page 
38. 

This  is  a  suit  brought  by  the  distributees  of  the 
estate  of  John  S.  Dugger  against  the  sureties,  to 
recover  $291.50,  as  value  of  the  property  converted  to 
his  own  use  by  the  executor  of  the  estate. 

Two  of  the  securities  on  the  executor's  bond  became 
such  before  the  executor  converted  the  property  to  his 
own  use,  and  three  others  signed  the  new  bond  as 
sureties  after  the  wrong  was  done  by  the  executor,  but 
before  the  accounting  had  been  made  by  him.  The 
question  in  this  case  is  whether  the  last  three  are  liable 
on  their  bonds. 
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Judge  R.  H.  Powell  rendered  the  opinion  of  the 
court:  "The  wrong  of  the  executor  was  a  continuing 
one,  because  it  was  still  his  duty  to  account  to  the  pro- 
bate court  for  the  property.  When  he  failed  to  comply 
with  the  order  of  the  court,  directing  him  to  pay  over 
the  amount  with  which  his  account  had  been  charged, 
the  new  sureties  became  liable  by  the  terms  of  the 
agreement,  undertaking  to  make  good  the  executor  ^s 
default.  The  new  bond,  or  the  obligation  of  the  new 
sureties,  relates  back,  and  the  two  sets  of  sureties  are 
jointly  liable  to  the  distributees.  Where  there  are 
two  or  more  sureties  for  the  same  principal,  they  are 
co-sureties,  whether  on  the  same  or  on  different  instru- 
ments, and  as  between  themselves  are  under  obliga- 
tion to  equalize  their  burdens.  Judgment  entered  in 
accordance  with  this  opinion. 

EULINa  COtTBT  CASE  No.  2 

Salyer  vs.  Benjamin  and  Samuel  Ross,  Volume  15 
Indiana  Reports,  Page  130. 

This  is  a  suit  for  contribution  between  the  sureties 
of  an  administrator  who  wrongfully  appropriated 
property  put  in  his  charge.  Salyer  and  one  Taylor — 
now  deceased — ^became  sureties  on  the  bond  of  Robert 
Taylor,  as  administrator  on  the  estate  of  Isaac  Riggs. 
The  bond  was  in  the  penalty  of  $10,000,  and  was  condi- 
tioned that  Taylor  would  truthfully  and  faithfully  per- 
form his  duties  as  administrator. 

Later,  Taylor,  the  administrator,  showed  in  court 
that  the  personal  property  in  his  charge  was  not  suffi- 
cient to  pay  the  debts  of  Isaac  Riggs,  and  he  further 
petitioned  for  leave  to  sell  sufficient  real  estate  to  pay 
these  debts.  His  petition  was  allowed,  and  he  gave  a 
new  bond  guaranteeing  his  faithful  sale  of  the  real 
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estate.  Benjamin  and  Samuel  Ross  became  sureties 
for  $4,000  on  this  new  bond. 

Taylor  sold  the  real  estate  for  $1,232,  but  he  did  not 
accoimt  for  the  money.  There  were  also  various  out- 
standing obligations  which  Taylor  failed  to  pay, 
appropriating  the  assets  of  the  estate.  Later,  he 
became  insolvent,  and  Salyer,  as  surety  on  the  original 
bond,  was  sued.  Judgment  was  secured  against  him 
for  $3,600,  which  was  paid. 

Salyer  now  wishes  to  hold  the  Rosses  for  $1,232,  the 
amount  received  on  the  sale  of  real  estate.  The  ques- 
tion is  whether  the  sureties  on  this  second  bond  are 
liable  for  contribution  to  the  surety  on  the  first  bond. 

Justice  Davison  gave  the  opinion:  "The  bond  given 
on  the  application  to  sell  real  estate  is  not  a  primary 
security,  but  merely  subsidiary  to  the  original  bond 
given  by  the  administrator.  When  separate  bonds  are 
given,  with  different  sureties,  and  one  is  intended  to  be 
subsidiary  to  the  security  for  the  other,  in  case  of 
default  and  payment  by  the  latter,  the  sureties  of  the 
second  bond  will  not  be  compellable  to  aid  those  on  the 
first  bond  by  contribution.  The  plaintiff  and  defen- 
dants are  really  not  co-sureties ;  they  are  not  equally 
bound  for  the  same  prospective  duties;  nor  are  their 
engagements  of  the  same  legal  operation.  The  plaint- 
iff, as  surety,  is  bound  for  the  performance  of  every 
duty,  while  the  defendants  are  bound  merely  for  the 
faithful  application  of  the  money  arising  from  the  sale 
of  real  estate,  and  only  in  the  event  that  the  principaPs 
original  bond  has  become  insufficient  as  security.  Not 
being  co-sureties,  the  plaintiff  cannot  hold  the  defen- 
dants for  contribution."  Judgment  was  given  for 
Benjamin  and  Samuel  Ross. 
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EUUNQ  LAW 
Story  Case  Answer 

Sureties  who  are  bound  by  like  contracts  for  the 
same  debt,  are  co-sureties,  although  they  are  bound  by 
separate  instruments,  executed  at  different  times,  and 
in  ignorance  of  each  other's  obligations.  Sureties 
who  sign  one  note  with  a  maker,  are  presumed  to  be 
co-sureties,  although  they  execute  it  at  different  times. 
An  officer  may  give  two  or  more  bonds  at  different 
times,  yet  the  sureties  on  all  the  bonds  would  be  co- 
sureties, if  the  obligations  were  all  conditioned  on  the 
non-performance  of  the  same  duties.  Also,  if  an  agent 
assumes  an  obligation  for  several  persons,  and  gives 
the  notes  of  each  of  them  as  his  security,  the  makers 
of  the  notes  are  co-sureties  for  the  agent. 

But,  if  the  contracts  entered  into  by  way  of  giving 
security,  are  not  of  like  character,  although  they  may 
be  given  to  secure  the  same  debt,  the  parties  are  not 
co-surieties.  Thus,  if  one  bond  has  been  given  as 
further  security  to  another,  the  obligors  are  not  co- 
sureties, or  if  the  duties  secured  are  different,  as  in 
the  Ruling  Court  Case  of  Salyer  vs.  Ross,  they  are  not 
co-sureties.  Supplemental  sureties  are  not  co-sureties. 
Where  a  surety  signing  after  others  have  signed,  adds 
the  words  to  his  name,  *  *  surety  to  the  above, "  he  is  a 
supplemental  surety  and  those  that  preceded  him  are 
his  principals.  Where  two  or  more  persons  indorse 
a  negotiable  instrument,  each  is  a  surety  as  to 
those  preceding.  They  are  not  co-sureties  but  sup- 
plemental sureties.  Therefore,  if  the  first  indorser 
must  pay  he  cannot  demand  contribution  from 
any  of  the  rest,  but  if  the  second  or  any  following 
pays    the    obligation,    he    can    demand    the    entire 
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sum  from  any  of  those  who  indorsed  before  him,  since 
they  are  all  his  principals.  Guarantors  are  supple- 
mental sureties  to  those  who  are  strict  sureties  for  the 
same  obligation.  Thus,  in  the  Story  Case,  Meade  was 
primarily  liable  upon  the  note.  The  lumber  company 
could  demand  payment  directly  from  him.  It  could 
not  demand  pajTuent  from  Whitman  or  Burnham  until 
the  construction  company  or  Meade  failed  to  pay, 
because  Whitman  and  Burnham  merely  guaranteed 
that  the  obligation  would  be  paid.  Therefore,  the 
three  men  were  not  co-sureties.  Meade  was  a  prin- 
cipal with  his  company  as  to  Whitman  and  Burnham ; 
therefore,  when  he  paid,  he  could  not  demand  contri- 
bution from  the  other  two.  Whitman  and  Burnham, 
however,  were  co-sureties  as  between  themselves,  and, 
had  either  been  compelled  to  pay,  he  could  demand 
contribution  from  the  other.  ♦ 


2.    Contribution  Between  Co-sureties 
STOBY  CASE 

The  World  Film  Corporation  borrowed  $10,000  from 
the  Equity  Trust  Company,  giving  its  own  note,  with 
Walter  Johnson,  its  president,  and  George  Simpson, 
a  director,  as  co-makers.  It  also  delivered  one  hun- 
dred and  fifty  shares  of  its  own  stock,  par  value  at 
$100  each,  as  additional  security.  The  note  matured 
on  May  1,  1915,  and  the  corporation  failed  to  meet  it. 
Thereupon,  Johnson  gave  his  own  note,  due  in  one 
year,  as  pajTnent  of  the  obligation,  taking  back  the 
stock  of  the  film  corporation,  but  delivering  to  the 
trust  company  one  hundred  shares  of  the  Film  Photo 
Magazine  Company  as  security  for  his  otnti  note. 
Immediately  following  this  transaction,  Johnson  de- 
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manded  $5,000  from  Simpson,  as  his  part  of  the  obli- 
gation on  the  original  note.  Simpson  refused  to  pay, 
on  the  ground  that  Johnson  had  in  fact  paid  nothing 
in  settlement  of  the  obligation,  and,  second,  that  he  had 
acquired  the  security  which  he  should  sell  before  de- 
manding contribution.    Has  Simpson  a  good  defense? 

BUIiING  COURT  CASE  No.  1 

Henderson  vs.  McDuffee,  Volume  5  New  Hampshire 
Reports,  Page  38;  Volume  20  American  Decisions, 
Page  557. 

E.  Henderson,  J.  McDuffee,  and  Joel  Varney  made 
their  joint  promissory  note  for  $2,000  to  cover  their 
joint  debt.  Joel  Varney  became  insolvent;  the  note 
was  not  paid,  and  judgment  was  secured  thereon,  and 
Henderson  was  required  to  pay.  Since  nothing  tan  be 
collected  from  Varney,  the  question  is  how  much  can 
Henderson  collect  from  McDuffee? 

The  following  is  the  opinion  of  the  court :  Since  the 
note  was  given  by  Henderson,  McDuffee,  and  Varney, 
for  their  joint  debt,  each  may  be  considered  with 
respect  to  the  other  two,  as  principal,  to  one-third  of 
the  debt,  and  as  surety  in  relation  to  the  other  two- 
thirds.  As  to  the  one-third  owed  by  Varney,  which 
he  could  not  be  compelled  to  pay,  Henderson  and 
McDuffee  are  co-sureties.  Therefore,  Henderson  can 
now  recover  from  McDuffee  what  he  has  paid  on 
account  of  McDuffee;  that  is,  one-third  of  the  entire 
sum,  and  also  one-half  of  the  sum  he  paid  for  Varney, 
which  amounts  to  one-sixteenth  of  the  indebtedness. 
Judgment  was  given  for  Henderson  for  these  two 
sums,  which  amounted  to  one-half  of  the  total  in- 
debtedness. 
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BTTMNQ  COURT  CASE  No.  2 

Williams  and  Johnston  vs.  Biehl  and  Kelly,  Volume 
127  California  Reports,  Page  365;  Volume  59  Pacific 
Reports,  Page  762;  Volume  78  America^t  State 
Reports,  Page  60. 

Johnston,  Smith,  Lxifkin,  and  Kelly  became  sureties 
on  the  bond  of  Riehl,  who  was  guardian  for  one  Carver, 
a  minor.  Carver  died,  and  Riehl  failed  to  account  to 
his  estate  for  $10,000.  Judgment  was  secured  against 
Riehl  and  his  sureties  for  this  amount.  Johnston, 
Smith,  and  Lufkin  paid  the  judgment.  They  then  took 
property  from  Riehl  valued  at  $5,000  to  secure  them 
for  part  of  the  money.  Without  realizing  anything  on 
this  property,  and  while  holding  it,  they  now  seek  to 
have  contribution  from  Kelly  for  his  portion  of  the 
moneys  paid. 

Kelly  contended  that  they  should  try  first  to  get 
the  money  out  of  the  property  they  received  before 
going  against  him. 

The  opinion  of  the  court  was  delivered  by  Justice 
Matt  F.  Johnson :  * '  The  surety  may  maintain  an  action 
against  his  co-surety  for  the  sum  he  is  entitled  to, 
regardless  of  any  indemnity  the  first  may  hold.  In 
such  a  case,  whatever  may  afterwards  be  secured  by 
a  sale  of  the  indemnity,  shall  be  accounted  for  to  all 
of  the  sureties,  share  and  share  alike.  It  would  not  be 
fair  to  compel  one  surety  to  pay  and  recover  nothing 
until  he  can  realize  upon  some  collateral  security, 
which  may  require  years,  while  his  co-surety,  who  is 
as  much  bound  as  himself  by  the  bond,  has  paid 
nothing.  This  would  not  make  the  burden  of  the  co- 
sureties equal."  Judgment  was  given  against  Kelly 
for  his  portion  of  the  payment. 
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RUIiING  LAW 
Story  Case  Answer 

If  one  co-surety  pays  more  than  his  proportion  of 
the  debt  due,  he  can  have  reimbursement  from  the 
other  sureties,  according  to  their  proportionate  shares. 
The  law  implies  this  agreement,  in  the  absence  of  an 
express  contract  governing  the  rights  of  the  parties. 
The  rules  governing  the  liability  of  the  principal  to  the 
surety,  and  of  co-sureties  to  each  other  with  reference 
to  contribution  are  similar.  This  right  of  contribution 
is  not  affected  by  the  fact,  that  the  co-surety  who  has 
paid  the  debt,  holds  security,  or  has  not  paid  in  actual 
cash.  Although  he  holds  security,  he  may  have  contri- 
bution; but,  as  soon  as  proceeds  accrue  from  the 
security,  he  must  account  for  the  same  to  those  who 
have  contributed.  Payment  by  the  co-surety's  own 
note  is  considered  pajonent  of  the  obligation,  and  he 
is  not  required  to  await  payment  of  actual  money  or 
property  before  seeking  contribution,  lest  some  of  the 
co-sureties  become  insolvent  before  the  money  is  paid. 
Payment  in  land  or  other  property  is  sufficient  to  com- 
pel contribution  from  co-sureties. 

In  the  Story  Case,  Johnson  can  compel  contribution 
from  Simpson,  and  the  latter 's  defense  is  not  good. 


3.    Relinquishment  or  Loss  of  Security  by  Co-surety 

STOBY  CASE 

Walter  Davison,  Richard  Tuthill,  and  Carl  Limbach 
were  co-sureties  on  a  note  for  $400.  The  note  was  not 
paid  by  the  principal  at  its  maturity,  and  when  pre- 
sented to  Davison,  he  paid  the  entire  sum  without  first 
requesting  his  co-sureties  to  share  the  payment  with 
him.    Limbach  was  insolvent,  and  nothing  could  be 
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collected  from  him.  Davison  gave  Limbach  a  release 
from  contribution,  at  his  request,  thinking  the  release 
would  not  injure  his  own  right  to  contribution  from 
Tuthill.  Subsequently,  Davison  demanded  $200  from 
Tuthill  as  his  share  of  the  debt.  TuthHl  put  in  defense 
that  he  was  not  liable,  since  Davison  had  released  his 
rights  against  Limbach.    Is  this  a  good  defense? 

EULINa  OOUET  CASE 

Kaighn  vs.  Paulin,  Volume  29,  New  Jersey  Law 
Reports,  Page  480. 

Kaighn,  Paulin,  and  one  Cooper  executed  to  William 
Champion  a  bond,  as  sureties,  for  the  sum  of  money 
due  Champion  from  the  South  Camden  Ferry  Com- 
pany. The  bond,  as  all  bonds  do,  impHed  at  the  time 
of  its  execution,  that  each  of  the  obligors  would  pay 
one-third  of  the  debt,  if  the  company  failed  to  pay  it 
The  company  did  not  pay;  Kaighn  and  Cooper  each 
paid  one-half.  Kaighn  now  brought  this  suit  against 
Paulm  for  one-sixth  of  the  debt,  being  the  amount  he 
paid  for  Paulin. 

Paulin  showed  in  evidence  that  the  ferry  company 
gave  to  Kaighn  and  Cooper  a  mortgage  of  its  prop- 
erty to  secure  them  for  this  and  other  Habilities,  to 
the  amount  of  $30,000,  and  that  Kaighn  and  Cooper 
later  cancelled  and  surrendered  the  mortgage  fol- 
lowing their  payment  to  Champion  on  the  bond.  This 
surrender  was  done  without  the  consent  of  Paulin.  He 
contends,  therefore,  that  his  obligation  as  co-surety 
was  thereby  also  cancelled. 

^  Justice  Haines  gave  the  opinion  of  the  court-  "It 
IS  not  questioned  but  that  the  co-sureties  are  entitled 
not  only  to  contribution  to  each  other  for  moneys  paid 
m  discharge  of  their  joint  liabilities,  but  also  for  the 
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benefits  of  all  the  securities  which  any  of  them  may 
have  acquired  to  indemnify  himself ;  nor  is  it  disputed 
that  where  one  holds  security  for  his  indemnity,  the 
mere  fact  of  his  holding  such  security  mil  not  bar 
recovery  on  his  part  against  the  co-sureties,  in  an 
action  for  contribution.  After  such  recovery  and  pay- 
ment by  the  co-surety,  the  latter  may  enforce  his  right 
of  subrogation,  and  so  obtain  the  benefit  of  the  indem- 
nity. All  the  sureties  have  an  equal  interest  in  the 
indemnity  and  the  money  realized  from  it.  The  surety 
who  held  the  indenmity  has  no  right  to  appropriate  to 
his  own  use  the  money  realized  from  the  indenmity; 
nor  has  he  the  right  to  deprive  his  co-surety,  without 
his  consent,  of  the  benefits  to  be  derived  from  it.  The 
one  holding  the  indemnity  becomes  trustee  thereof,  and 
as  such  must  faithfully  hold  the  securities  for  the 
benefit  of  his  co-surety.  He  has  no  right,  mthout  the 
latter 's  consent,  to  cancel,  surrender  or  transfer  his 
security.  The  surrender,  without  the  consent  of 
Paulin  was  a  fraud  upon  him. ' '  Judgment  was,  there- 
fore, given  for  Paulin. 

BUUNGLAW 
Story  Case  Answer 
The  rules  with  reference  to  the  rights  of  a  surety 
when  a  creditor  has  relinquished  or  negligently  lost 
his  security,  are  similar  to  the  rules  governing  the 
rights  of  co-sureties  with  reference  to  security  held 
by  one  or  more  of  them.  If  one  co-surety  has  security 
which  he  surrenders  or  loses,  he  loses  his  right  of 
contribution  to  the  extent  of  the  security  relinquished. 
Thus,  where  a  surety  neglects  to  record  a  mortgage, 
and  thereby  loses  its  worth,  his  right  of  contribution 
is  affected.    But  if  the  act  of  the  co-surety  does  not  in 
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fact  destroy  the  security,  his  right  to  contribution  is 
not  affected,  although  in  form  he  has  apparently  a 
security.  Thus,  if  one  co-surety  releases  another  who 
is  in  fact  insolvent,  the  right  of  the  first  to  contribu- 
tion from  a  third  co-surety  is  not  affected.  Therefore, 
in  the  Story  Case,  Davison  can  collect  $200  from 
Tuthill,  as  his  proportionate  share  of  the  debt.  Had 
Limbach  not  been  insolvent  and  Davison  had  released 
him,  Tuthill  would  have  been  compelled  to  pay  only 
one-third  of  the  total  indebtedness. 


II.    INSURANCE 

A,    Insurable  Interest  (Fire  Insurance) 

1.     Necessity  for  Insurable  Interests 

STOBY  CASE 

Mr.  J.  L.  Ward,  an  old  man  in  feeble  health,  owned 
extensive  property,  much  of  which  consisted  in  houses. 
He  had  no  confidence  in  fire  insurance,  and  all  of  his 
buildings  were  uninsured.  He  had  only  one  son, 
William,  who  would  inherit  all  of  this  property  on  his 
father's  death.  William  was  fearful  lest  some  of  the 
houses  might  burn  and  thus  a  great  loss  would  be  sus- 
tained, since  they  were  not  insured.  He  went  to  an 
agent  of  the  Phoenix  Fire  Insurance  Company  and 
related  all  the  circumstances.  The  agent  advised  him 
to  insure  all  the  property  in  his  own  name.  William 
questioned  the  legality  of  such  a  transaction.  The 
agent  reassured  him  on  the  basis  that  the  property 
virtually  belonged  to  him.  So  a  policy  for  each  of  the 
buildings  was  taken  out  in  the  name  of  William.  He 
paid  the  premiums  thereon.  About  two  months  later, 
Mr.  J.  L.  Ward  died  and  all  the  property  was  left  to 
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his  son  William.  The  policies  were  not  changed  or 
reissued.  About  a  week  later  one  of  the  buildings 
burned.  William  presented  proof  of  the  loss  and  his 
claim  for  damages.  The  company  refused  to  pay  it. 
Suit  was  begun. 

The  company  contended  that  it  was  not  liable, 
because  William  had  no  insurable  interest  at  the  time 
the  policies  were  taken  out.  And,  furthermore,  it  was 
not  within  the  power  of  its  agent  or  of  the  company  to 
waive  the  necessity  of  insurable  interest.  What  should 
be  the  decision  of  the  court  in  this  case! 

EXnJNQ  COUET  CASE 

Montague  vs.  Agricultural  Insurance  Company, 
Volume  38  Michigan  Reports,  Page  548. 

The  Agricultural  Insurance  Company  was  engaged 
in  the  business  of  insuring  property  against  loss  by 
fire.  Montague,  desiring  to  insure  liis  house  and 
household  goods,  visited  an  agent  of  the  Agricultural 
Insurance  Company.  He  informed  the  agent  that  he 
wished  to  take  out  a  policy  in  his  name,  covering  not 
only  his  own  property,  but  also  covering  certain  silver- 
ware which  belonged  to  his  wife.  The  agent  approved 
the  plan  and  insured  the  policy.  The  policy  covered, 
as  requested  by  Montague,  the  house  and  furniture  and 
silverware,  owned  by  his  wife.  After  several  months, 
the  house  and  all  the  contents  were  destroyed  by  fire. 
Montague  presented  his  claim.  The  company  refused 
to  settle.    He,  therefore,  brought  an  action  to  recover. 

The  company  contended  that  in  no  event  was  it 
liable  for  the  loss  of  the  silverware,  since  he  had  no 
insurable  interest  in  it.  Montague  contended,  on  the 
other  hand,  that  the  agent  of  the  company  knew  that 
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the  silverware  was  owned  by  his  wife  and  waived  this 
objection. 

Decision :  The  theory  of  fire  insurance  is  that  a  man 
pays  premiums  to  be  indemnified  against  loss.  If  he 
has  no  interest  in  the  property  insured,  he  can  sustain 
no  loss  by  its  destruction.  The  result  is  that  such  a 
contract  as  the  one  above  becomes  merely  a  wagering 
contract.  These  are  against  public  policy  and  void. 
Since  the  contract  is  void,  because  it  lacks  insurable 
interest,  neither  the  company  nor  the  agent  can  render 
it  valid  by  consenting  to  waive  this  requirement. 
Therefore,  since  the  silverware  belonged  to  his  wife, 
and  not  to  Montague,  no  recovery  can  be  had  for  loss. 

Mr.  Justice  Cooley,  who  delivered  the  opinion  of  the 
court  said  in  part:  *'The  argument  was  made  that,  as 
the  company  through  its  agent,  had  knowledge  of  all 
the  facts,  and  still  granted  the  policy,  an  issuing  of 
the  policy  was  a  waiver  of  all  objections  on  that  score. 
This  view  was  accepted  by  the  lower  court,  and  the 
jury  instructed  accordingly.  If  the  instruction  was 
correct,  it  is  manifest  that  any  person  may  obtain 
insurance  upon  property  without  right  whatsoever ;  he 
has  but  to  disclose  the  facts  and  the  policy,  though  only 
a  wager  policy,  will  be  as  legal  as  any  other.  But  such 
a  doctrine  is  at  war  with  the  fundamental  principles 
of  insurance,  which  require  that  a  person  shall  have 
an  insurable  interest  before  he  can  insure;  and  it  is 
immaterial  that  it  is  taken  in  good  faith  and  with  fuU 
knowledge.  The  policy  of  the  law  does  not  admit  of 
such  insurance,  however  willing  the  parties  may  be  to 
enter  it.'* 

It  was  decided  that  Montague  could  not  recover  for 
the  loss  of  the  silverware  belonging  to  his  wife. 
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BTTIiINOLAW 
Story  Case  Answer 

Insurance  is  a  method  of  indemnity  whereby  one 
person  or  corporation  agrees,  for  a  consideration,  to 
make  good  any  loss  which  may  be  sustained  by  the 
person  insured.  It  is  evident  that  if  a  person  has  no 
interest  in  property  he  cannot  be  prejudiced  by  its 
destruction,  nor  benefited  by  its  preservation.  The  law 
demands  that  every  person  shall  have  an  insurable 
interest  in  property  before  he  can  insure  it.  If  it  were 
otherwise  it  is  apparent  that  any  person  might  obtain 
insurance  upon  any  property.  In  such  a  case  there 
would  be  a  great  incentive  to  have  property  destroyed. 
Furthermore,  such  a  contract  is  purely  a  wagering 
contract.  The  insured  virtually  boasts  that  he  is 
willing  to  bet  the  amount  of  the  premium  against  the 
face  value  of  the  policy  that  the  property  will  burn 
within  a  certain  length  of  time.  The  policy  of  the  law 
is  so  absolutely  against  such  policies  and  contracts 
that  they  are  universally  held  to  be  void.  Neither  ar. 
agent  of  the  company,  nor  the  company  itself  may 
waive  this  requirement.  The  law  is  not  solicitous 
about  the  welfare  of  the  company,  but  about  the  public 
good,  in  requiring  that  every  person  shall  have  an 
insurable  interest  in  the  property  insured. 

It  is  not  necessary,  however,  that  a  person  be  the 
owner  of  the  property  in  order  to  have  an  insurable 
interest.  Thus,  common  carriers  have  an  insurable 
interest  in  the  property  which  they  are  transporting, 
because  they  are  charged  with  the  duty  of  preserving 
the  property,  and  are  themselves  insurers  against  its 
loss.  A  tenant  has  an  insurable  interest  in  the  prop- 
erty in  his  possession. 
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2.    The  Insurable  Interest  of  a  Mortgagee 

STOBY  CASE 

J.  F.  KimbaU  owned  a  race  horse  which  he  was 
unable  to  enter  in  the  Derby  because  of  lack  of  funds. 
He  therefore  mortgaged  the  animal  to  L.  B.  Powers, 
who  advanced  him  $2,000  The  latter  immediately 
insured  the  horse  with  the  Phoenix  Insurance  Com- 
pany. During  the  first  day  of  the  races,  the  horse 
stumbled  and  broke  its  neck.  In  the  suit  brought  by 
Powers,  the  insurance  company  insists  that  he  cannot 
recover  on  the  policy  because  he  did  not  own  the  horse 
when  the  insurance  was  taken  out.  Can  this  view  of 
the  insurance  company  prevail? 

BTJUNG  COUBT  CASE 

Williams  vs.  Roger  Williams  Insurance  Company, 
Volume  107  Massachusetts  Reports,  Page  377. 

One  Whitaker,  owner  of  certain  property,  mort- 
gaged it  to  Little  and  Stanton  to  secure  an  indebted- 
ness in  favor  of  Little  and  Stanton,  evidenced  by 
promissory  notes  held  against  Whitaker  by  Little  and 
Stanton.  Little  and  Stanton  assigned  the  mortgage 
and  indorsed  the  notes  to  WiUiams.  Later,  Little  and 
Stanton,  before  the  notes  were  paid  by  Whitaker, 
insured  the  property  in  the  Roger  Williams  Insurance 
Company,  the  loss  payable  to  Williams.  The  property 
was  damaged  by  fire,  and  this  action  was  brought  by 
Williams. 

It  was  contended  by  the  insurance  company  that 
Williams  had  no  insurable  interest  in  the  property, 
and,  therefore,  the  policy  was  void  from  the  beginning. 

Mr.  Justice  Gray  said :  * '  In  the  present  state  of  the 
law,  there  can  be  no  doubt  that,  at  the  time  of  pro- 
curing this  policy.  Little  and  Stanton,  although  they 
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had  no  legal  title  in  the  property,  had  an  equitable 
right  and  an  insurable  interest  therein.  The  mortgage 
stood  as  security  for  the  payment  of  the  mortgage 
notes,  and  the  assured,  having  themselves  indorsed 
those  notes  at  the  time  of  assigning  the  mortgage, 
Would  be  entitled  in  equity,  upon  being  charged  on 
those  rates  and  paying  the  amount  thereof,  to  have 
the  mortgage  reassigned  to  them,  to  secure  reimburse- 
ment from  the  original  makers  of  the  notes  and  mort- 
gage/'   Judgment  was  given  for  Williams. 

BUUNG  LAW 
Story  Case  Answer 

An  insurable  interest  is  indicated  when  he  who 
desires  the  insurance  stands  in  such  a  legal  or  equit- 
able relation  to  property  that  he  will  be  benefited  by 
its  preservation  or  prejudiced  by  its  destruction. 
Accordingly,  a  mortgagee  of  property  has  an  insurable 
interest.  The  property  stands  as  a  security  for  the 
debt  or  obligation  which  he  holds  against  the  mort- 
gagor. Naturally,  he  will  be  benefited  by  the  preserva- 
tion of  the  property  and  will  be  prejudiced  by  its 
destruction. 

Mr.  Powers,  the  mortgagee  in  the  Story  Case,  was 
certainly  interested  in  the  animal  upon  the  security  of 
which  he  had  staked  $2,000.  Such  an  interest  as  he 
possessed  could  be  insured. 


3.    Insurable  Interest  of  a  Mortgagor 

STORY  CASE 

James  Pugh  owned  a  storehouse  valued  at  $10,000, 
upon  which  Oscar  Brown  held  a  mortgage  to  the 
extent  of  $9,000.  Pugh  took  out  an  insurance  policy 
upon  the  house  for  $6,000  after  the  mortgage  was 
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made.  A  fire  destroyed  the  building  and  Pugh  tried 
to  recover  upon  the  policy.  The  insurance  company 
put  the  mortgage  in  as  defense.    Is  this  correct! 

EULINa  COURT  CASE 

Strong  vs.  The  Manufacturers'  Insurance  Company, 
Volume  10  Pickering,  Massachusetts  Reports,  Page 
40. 

Strong  was  the  owner  of  a  house  and  lot  He  mort- 
gaged the  estate  to  one,  Damon,  to  secure  the  payment 
of  a  note  for  $300,  which  note,  at  the  time  of  this 
action,  had  not  been  paid.  Soon  thereafter  he  gave  a 
second  mortgage  to  Damon  to  secure  another  note 
which  Damon  and  Strong  had  jointly  signed.  Strong 
paid  one-half  of  this  note,  and  a  new  note,  signed  by 
him  and  others  was  given  for  the  balance.  Damon 
assigned  both  mortgages  to  one  Stebbins.  Thereafter, 
Strong's  equity  of  redemption  was  seized,  by  virtue  of 
three  executions  issued  in  pursuance  of  judgments 
recovered  against  Strong.  It  was  then  that  Strong 
insured  the  house  against  loss  by  fire  in  the  Manufac- 
turers '  Insurance  Company.  The  equity  of  redemption 
was  sold  afterwards,  but  subsequently,  was  reconveyed 
to  Strong,  after  which  the  house  was  destroyed  by  fire. 
Strong  brought  this  action  to  recover  on  the  policy. 

The  company  urged  that  the  policy  was  void,  because 
Strong  had  no  insurable  interest  in  the  property 
insured  at  the  time  the  policy  was  executed. 

Mr.  Justice  Wilde  said :  * '  Upon  the  facts  stated,  we 
thinli  there  can  be  no  question  that  Strong  had  an 
insurable  interest  in  the  house  insured,  at  the  time  the 
policy  was  effected,  for  although  a  policy  of  insurance 
is  a  contract  of  indenmity,  and  wager  policies  are  not 
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to  be  countenanced,  yet  a  legal  title  to  the  property 
insured  is  not  necessary  to  give  validity  to  such  a  con- 
tract. A  mere  equitable  title,  or  any  qualified  prop- 
erty in  the  thing  insured  may  be  legally  protected  by 
insurance,  and  it  is  very  clear  that  Strong  not  only  had 
an  insurable  interest,  but  that  his  interest  was  sub- 
stantially the  same  as  it  would  have  been,  had  the 
property  insured  been  free  from  any  incumbrance,  for 
he  was  liable  to  the  mortgagee  and  the  attaching  cred- 
itor for  the  whole  amount  of  the  debts  for  which  they 
had  obtained  liens,  and  it  is  well  settled  that  a  mort- 
gagor may  protect  his  equitable  interest  at  any  time 
until  actual  foreclosure  of  the  mortgage. '*  Judgment 
was  given  for  Strong. 

BUUNG  LAW 

Story  Case  Answer 

So  long  as  the  mortgage  has  not  been  foreclosed,  the 
mortgagor  is  regarded  as  the  owner  thereof.  He  has 
a  sufficient  interest  therein  to  insure.  If  the  mortgage 
has  been  foreclosed,  he  still  has  an  insurable  interest, 
if  his  right  to  redeem  remains. 

In  the  Story  Case,  therefore,  Pugh  can  recover  to 
the  extent  of  the  losses  which  he  has  suffered. 


4.    The  Insurable  Interest  of  a  Shareholder  in  a 
Corporation 
STOBY  CASE 

Mr.  Abe  Martin,  known  among  his  business  asso- 
ciates as  a  man  of  abundant  caution,  contracted  with 
Mr.  Arthur  Tobin  to  buy  forty  shares  of  stock  in  a 
corporation  owning  a  thriving  powder  mill  in  Sheboy- 
gan, Michigan.     Some  time  before  the  shares  were 
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delivered  to  Mr.  Martin,  and  when  it  seemed  certain 
that  the  contract  would  be  completed,  Mr.  Martin 
insured  the  powder  factory  in  his  own  name  with  the 
Illinois  Insurance  Company.  Forty-eight  hours  after 
Mr.  Martin  became  owner  of  the  shares,  the  powder 
factory  was  destroyed.  Mr.  Martin  seeks  to  recover 
insurance.    Can  he  do  so? 

.      BXTLING  COUBT  CASE 

Biggs  vs.  The  Commercial  Mutual  Insurance  Com- 
pany, Volume  125  New  York  Reports,  Page  7. 

One  Tobias  was  owner  of  thirty-six  shares  of  stock 
in  a  steamship  corporation.  This  corporation  was  the 
owner  and  operator  of  a  steamer,  ** Falcon."  Tobias 
applied  to  the  insurance  company  for  insurance  in 
his  own  name  upon  this  steamer.  The  policy  was 
issued  to  him  in  accordance  with  his  request.  There- 
after, the  vessel  was  destroyed  by  fire.  The  policy  was 
assigned  to  Riggs,  who  brings  this  action. 

The  company  contended  that  Riggs  could  not 
recover,  because  Tobias  had  no  insurable  interest  in 
the  steamer  when  the  policy  was  issued  to  him. 

Mr.  Justice  Andrews  said:  "The  stockholder  in  a 
corporation  has  no  legal  title  to  the  corporate  assets 
in  property,  nor  any  equitable  title  which  he  can  con- 
vert into  a  legal  title.  The  corporation  itself  is 
the  legal  owner  and  can  deal  with  corporate  property 
as  owner,  subject  only  to  the  restrictions  of  the 
charter.  But  stockholders  in  a  corporation  have 
equitable  rights  of  pecimiary  nature  growing  out  of 
their  situation  as  stockholders  which  may  be  pre- 
judiced by  the  destruction  of  the  corporate  property. 
The  object  of  business  corporations  is  to  make  profits 
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through  the  exercise  of  the  corporate  franchises,  and 
gains  so  made  are  distributable  among  the  stock- 
holders, according  to  their  respective  interests, 
although  the  time  of  the  division  is  ordinarily  in  the 
discretion  of  the  managing  body.  It  is  this  right  to 
share  in  the  profits  which  constitutes  the  inducement 
to  become  stockholders;  also  at  the  settlement  of  the 
affairs  of  the  corporation,  the  assets,  after  payment  of 
the  debts,  are  divisible  among  the  stockholders.  There- 
fore the  right  to  dividends  and  the  right  to  share  in 
the  fiscal  distribution  of  the  corporate  property  may 
be  prejudiced  by  its  destruction.'*  Judgment  was 
given  for  Riggs. 

EULINOLAW 
Story  Case  Answer 

A  shareholder  in  a  corporation  has  an  insurable 
interest  in  the  property  held  by  the  corporation, 
although  he  has  neither  a  legal  nor  an  equitable  title 
to  any  of  the  property  held  by  the  corporation.  As  a 
member  of  the  corporation  he  is  entitled  to  participate 
in  the  profits  earned;  since  these  profits  must  be 
earned  by  the  property  which  the  corporation  owns, 
it  is  reasonable  that  the  shareholder  stands  in  such  a 
legal  relation  to  the  property  of  the  corporation  that 
he  will  be  benefited  by  its  preservation,  and  prejudiced 
by  its  destruction. 

But  Mr.  Martin,  in  the  Story  Case,  was  not,  at  the 
time  he  insured  the  mill,  a  shareholder  in  the  corpora- 
tion owning  it.  An  imcertain  contract  right  to  buy  the 
shares  was  not  an  insurable  interest ;  therefore,  he  can- 
not recover.  Had  he  waited  to  insure  until  he  had 
purchased  the  shares  he  could  have  recovered  to  the 
extent  of  his  losses. 
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In  the  same  manner  a  purchaser  of  any  property  has 
an  insurable  interest  therein,  only  after  the  contract 
of  purchase  has  been  executed,  although  title  has  not 
yet  passed. 


5.    The  Insurable  Iirterest  of  a  Creditor  in  the  Property  of 

His  Debtor 
STOEY  CASE 

The  German  American  Bank  of  Rosalie,  Nebraska, 
had  loaned  a  large  sum  of  money  to  Aaron  Walker,  a 
farmer,  and  its  chances  of  receiving  payment  depended 
upon  whether  or  not  Mr.  Walker  would  successfully 
harvest  his  corn  crop.  Mr.  Frear,  president  of  the 
bank,  insured  the  crop  in  the  Merchants'  Insurance 
Company,  and  when  the  crop  was  destroyed  by  fire,  he 
seeks  to  recover  from  the  insurance  company  on  his 
policy.    Will  he  succeed?  * 

BXTLINa  COUBT  CASE 

Creed  vs.  Sun  Fire  Office  of  London,  Volume  101 
Alabama  Reports,  Page  323. 

One  of  the  plaintiffs,  Mattie  Flynn,  was  creditor  of 
T.  W.  Creed.  T.  W.  Creed  died,  leaving  real  estate 
upon  which  there  was  a  building.  He  left  insufficient 
personal  property  to  pay  all  his  debts.  Katie  Creed, 
as  widow  of  T.  W.  Creed,  and  Mattie  Flynn  jointly 
procured  fire  insurance  upon  the  property  from  the 
defendant  company  herein.  The  property  was  de- 
stroyed by  fire  and  this  action  was  brought.  The  com- 
pany contended  that  Mattie  Flynn  had  no  insurable 
interest  in  the  property.  ; 

Mr.  Justice  Coleman  said :  "Has  a  creditor  an  in- 
surable interest  in  a  building,  the  property  of  the 
estate  of  his  deceased  debtor,  which  may  be  subjected 
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to  his  debt,  the  personal  property  being  insufficient  to 
pay  the  debts  of  the  estate  ?  After  much  deliberation, 
our  conclusion  is  that  he  has  an  interest  which  may  be 
insured.  We  concede  and  affirm  that  a  simple  contract, 
giving  a  mere  personal  claim  against  the  debtor,  with- 
out a  lien  on  specific  property,  is  not  an  insurable  in- 
terest in  the  property  of  the  debtor.  Such  contracts 
are  void  as  being  against  public  policy.  We  do  not 
think  the  principle  applies  after  the  death  of  a  debtor, 
as  to  property  liable  for  the  debt,  and  which,  if  de- 
stroyed, will  result  in  the  loss  of  the  debt.  The  real 
estate  as  well  as  personal  property  of  a  deceased 
debtor  is  liable  for  his  debts,  but  the  real  estate  cannot 
be  subjected  to  the  payment  of  his  debts  until  after  the 
personal  has  been  exhausted.  After  the  death  of  the 
debtor,  the  debt  is  no  longer  enforceable  against  the 
person.  The  proceedings  to  reach  the  property  of  the 
estate  of  the  deceased  debtor  are  against  the  prop- 
erty." 

This  gives  to  the  creditor  a  right  in  the  nature  of  a 
lien,  and  for  that  reason  the  creditor  has  an  insurable 
interest.    Judgment  was  given  for  Creed. 

BUUNG  LAW 

Story  Case  Answer 
A  mere  creditor  has  no  insurable  interest  in  the 
property  of  his  debtor.  If  the  creditor  has  reduced  his 
claim  to  a  judgment,  and  acquired  a  lien  upon  the  prop- 
erty of  the  debtor,  he  then  has  such  an  interest  in  the 
property  that  he  may  insure  it.  And,  if  the  debtor  is 
bankrupt,  so  that  the  creditor  may  proceed  directly 
against  the  property  of  the  debtor,  the  creditor  may 
then  insure  the  property.  Furthermore,  when  the 
debtor  has  died,  and  there  is  not  sufficient  personal 
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property  to  satisfy  the  debts,  the  creditors  may  insure 
the  property  of  his  deceased  debtor,  for  that  is  the  sole 
security  for  his  debt,  and  he  may  proceed  directly 
against  it  for  satisfaction. 

Notice  that  Mr.  Frear,  in  the  Story  Case,  could  not 
have  proceeded  against  the  crop  of  Aaron  Walker 
directly,  for  the  reason  that  he  had  not  made  arrange- 
ments for  such  action.  He  was  a  mere  unsecured 
creditor  whose  right  against  the  debtor  is  purely  per- 
sonal; he  had  no  right  against  Mr.  Walker's  property 
in  the  absence  of  a  lien  or  mortgage.  Hence,  the  bank 
can  recover  nothing  from  the  insurance  company. 


6.    Insurable  Interest  of  a  Bailee 
8T0BY  CASE 

When  Mr  .Walter  Tyler,  a  reserve  officer  in  the  Eng- 
lish army,  living  in  St.  Louis,  was  called  to  his  coun- 
try's colors  in  August,  1914,  he  delivered  his  Packard 
motor  car  to  James  Stillwell,  his  friend,  for  safe  keep- 
ing. The  friend  did  not  use  the  car  as  was  his  privil- 
ege, but  rented  a  private  garage,  storing  the  machine 
therein,  and  at  the  same  time,  having  it  insured  for 
the  full  amount  with  the  Missouri  Indemnity  Ex- 
change. In  June,  1915,  when  Stillwell  owed  $100  for 
the  use  of  the  garage,  it  was  burned  and  the  automo- 
bile was  destroyed.  When  Stillwell  attempted  to  col- 
lect the  insurance,  the  company  refused  to  pay,  insist- 
ing that  he  had  not  an  insurable  interest,  since  he  was 
not  a  bailee  for  hire,  and,  therefore,  not  liable  for  the 
loss  of  the  automobile.  The  company  offered  to  pay 
him  $100,  however,  since  he  had  a  lien  on  the  automo- 
bile for  this  amount  to  cover  the  payment  of  rent. 
Should  Stillwell  accept  this  settlement? 
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EUUNG  COUET  CASE 

The  Peoria  and  Pekin  Union  Railway  Company 
vs.  The  Home  Insurance  Company  of  New  York,  Vol- 
ume 178,  Illinois  Reports,  Page  64. 

The  railway  company  was  the  owner  of  certain  rail- 
road yards  in  and  near  the  city  of  Peoria;  it  was 
engaged  in  a  switching  and  terminal  business  in  Peo- 
ria, as  well  as  doing  a  general  railroad  business.  It 
procured  a  policy  of  insurance  from  the  insurance 
company,  covering  "freight  cars  of  every  description, 
the  property  of  other  roads,  firms,  individuals  or  cor- 
porations." Certain  cars,  not  belonging  to  the  rail- 
way company  were  destroyed  by  fire  while  in  the  con- 
trol of  this  company.  The  railway  company  sues  on 
the  policy  for  indemnity.  It  was  urged,  among  other 
things,  that  the  policy  was  void,  in  so  far  as  it  pur- 
ported to  cover  property  not  belonging  to  the  railway 
company,  because  the  company  had  no  insurable  inter- 
est therein. 

The  court  decided  that  a  railroad  company,  owing 
such  a  duty  to  cars  of  other  owners  while  in  its  cus- 
tody as  may  result  in  legal  liability,  has  an  insurable 
interest  in  such  cars.  The  railway  company  was  bailee 
of  these  cars,  and  as  such  had  an  insurable  interest  in 
them. 

Mr.  Justice  Boggs  said :  "That  relation  established, 
it  is  well  settled,  an  insurable  interest  vested  in  the 
railway  company,  so  that  it  might  lawfully  insure  the 
cars  in  its  own  name  and  sue  for  and  recover  the  value 
thereof  if  destroyed  by  fire,  holding  the  excess  over  its 
own  interest  in  the  property  for  the  benefit  of  those 
who  had  intrusted  the  cars  to  it."  Judgment  was 
given  for  the  railway  company. 


SUEETYSHIP  163 

RXJLING  LAW 
Story  Case  Answer 

'A  bailee  is  one  who  holds  possession  of  the  goods 
or  property  of  another  for  a  definite  purpose,  in 
accordance  with  the  directions  of  the  owner,  who  is  the 
bailor.  A  bailee  who  receives  pay  for  his  work  is 
called  a  bailee  for  hire,  and  is  liable  for  the  loss  of  the 
goods  if  his  negligence  has  caused  the  destruction. 
A  gratuitous  bailee  is  liable  for  the  loss  if  it  occurs 
because  of  his  wilfull  or  gross  negligence.  Either  class 
of  bailee  has  an  interest  in  the  property  to  the  extent 
of  his  lien  on  the  property  for  moneys  owing  to  him  or 
for  which  he  is  liable.  The  law  of  insurance,  however, 
goes  in  advance  of  the  general  rule,  and  gives  all 
classes  of  bailees  an  insurable  interest  in  the  goods 
instrusted  to  them  as  if  they  were  the  owners.  They 
may  insure  in  their  own  names,  and  for  full  value,  with 
or  without  the  consent  of  the  bailor.  If  the  goods  are 
destroyed  by  fire,  for  which  the  bailee  is  not  responsi- 
ble, he  may  collect  the  full  amount.  He  is  looked  upon, 
however,  as  trustee  for  the  bailor,  and  must  account 
to  him  for  the  sum  recovered,  after  deducting  his  own 
losses  covering  charges,  premiums,  and  cost  of  col- 
lection. 

Except  in  the  case  of  bailees  who  are  themselves  in- 
surers of  goods,  like  the  common  carrier  and  the  pub- 
lic service  companies,  the  ordinary  bailee  is  not  re- 
quired to  insure  goods,  unless,  of  course,  the  contract 
of  bailment  stipulates  for  insurance.  An  exception  to 
the  rule  probably  exists  in  the  case  of  guardians  of 
infants  and  insane  persons,  when  the  risk  of  loss  by 
fire  is  apparent  and  great. 

In  the  Story  Case,  StiUweU  can  recover  for  the  loss 
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of  the  automobile.  He  must  hold  the  amount  of  money 
received  for  his  friend  Tyler,  after  deducting  his  own 
money  losses. 


B.     Insurable  Interest  (Life  Insurance) 

1.    Business  Associate 

STOSY  CASE 

Mr.  Cyrus  Condor  was  a  globe  trotter  who  had  vis- 
ited many  strange  lands.  While  exploring  an  unfre- 
quented part  of  the  east  coast  of  South  America,  he 
discovered  what  he  deemed  to  be  a  very  valuable  de- 
posit of  asphalt.  On  his  return  to  New  York  he  con- 
ferred with  his  friend,  Mr.  Jacob  Bond,  who  agreed 
to  furnish  funds  to  develop  the  asphalt  mines.  The 
profits  and  losses  were  to  be  shared  equally  by  the 
two,  and  Mr.  Condor  was  to  take  charge  of  affairs  in 
South  America.  Mr.  Bond  insured  for  his  own  benefit, 
the  life  of  Mr.  Condor,  before  the  latter  sailed.  Sev- 
eral months  later,  Mr.  Cyrus  Condor  died  of  blood 
poisoning  brought  on  by  the  bite  of  a  scorpion.  The 
insurance  company  refused  payment  to  Mr.  Bond  on 
the  ground  that  the  contract  was  illegal.  Would  you 
advise  Mr.  Bond  to  suet 

EULINO  COUBT  CASE 

Morell  vs.  Life  Insurance  Company,  Volume  10, 
Cushing,  Massachusetts  Reports,  Page  282. 

William  Morell  and  John  Morell  w^ere  partners  in 
trade.  Cyrus  Morell,  the  plaintiff  in  this  action, 
agreed  to  work  for  the  partnership,  and  in  return  for 
his  services,  William  was  to  go  to  California  in 
search  of  gold,  and  give  to  Cyrus  one-fourth  of  his 
profits.     In  addition  to  this,  the  partnership  owed 
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Cyrus  a  large  sum  of  money.  Before  William  left, 
Cyrus  procured  insurance  on  Ms  life  in  the  defendant 
company.  William  died  in  California.  This  was  an 
action  by  Cyrus  upon  the  policy.  It  was  contended 
by  the  company  that  the  policy  was  invalid,  because 
Cyrus  had  no  insurable  interest  in  the  life  of  William. 

The  court  decided  that  Cyrus  did  have  an  insurable 
interest  in  the  life  of  William.  In  the  first  place,  the 
firm  of  which  William  was  a  member,  owed  Cyrus  a 
large  sum  of  money.  William  was  personally  liable 
as  partner  for  the  whole  sum.  For  that  reason,  rela- 
tion of  debtor  and  creditor,  Cyrus  has  an  insurable 
interest  in  the  life  of  William  Morell. 

The  second  reason  was  stated  by  Mr.  Chief  Justice 
Shaw:  "But  the  court  is  strongly  inclined  to  the 
opinion  that  the  plaintiff  had  another  interest  in  the 
life  of  the  person,  on  whose  life  he  was  insured  by  the 
defendants.  He  had  a  subsisting  contract  with  that 
person,  made  on  a  valuable  consideration,  by  which  he 
was  to  receive  one-quarter  part  of  his  earnings  in  the 
mines  of  California  for  one  year.  Such  an  interest 
cannot  from  its  nature  be  valued  or  apportioned.  It 
was  an  interest  upon  which  the  policy  attached.  By 
the  loss  of  his  life  within  the  year,  the  person  whose 
life  was  insured  lost  the  means  of  earning  any  more, 
and  the  plaintiff  was  deprived  of  receiving  his  share 
of  such  earnings,  to  an  uncertain  and  indefinite 
amount.'*    Judgment  was  given  for  Cyrus  Morell. 

BUUNQLAW 

Story  Case  Answer 
If  there  exists  a  contractual  relation  between  two 
persons,  whereby  each  will  gain  some  pecuniary  benefit 
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from  the  relation,  each  has  an  insurable  interest  in 
the  life  of  the  other.  A  principal  would  have  an  insur- 
able interest  in  the  life  of  his  agent,  and  the  agent 
would  likewise  have  an  insurable  interest  in  the  life 
of  the  principal,  provided,  in  either  case,  there  was  a 
contract  of  employment  existing  between  them.  The 
same  applies  to  the  relation  of  partnership.  Each 
partner  has  an  interest  in  the  life  of  the  other,  because 
the  death  of  either  may  result  in  pecuniary  loss  to  the 
other.  Thus,  Mr.  Bond,  in  the  Story  Case,  as  partner 
of  Mr.  Condor,  should  recover  from  the  insurance 
company.  He  had  an  insurable  interest  in  the  life  of 
Mr.  Condor.  Mr.  Bond  should  be  advised  to  bring 
suit. 


2.     Creditor,  Fiancee,  Sister 
STOEY  CASE 

Mr.  Robert  Lance,  of  Peoria,  Illinois,  was  en  route 
to  his  wedding  accompanied  by  his  sister,  when  the 
taxicab  in  which  they  were  riding  was  driven  into  an 
open  ditch,  killing  the  driver  and  Mr.  Lance.  The 
sister  escaped  with  her  life.  Two  weeks  later  three 
suits  against  as  many  insurance  companies  were  filed 
in  the  county  court.  The  suits  were  all  on  insurance 
policies,  and  each  policy  was  for  insurance  against  the 
death  of  Mr.  Robert  Lance.  The  first  policy  had  been 
taken  out  by  Mr.  William  Travers,  chief  creditor  of 
Mr.  Lance ;  the  second  ran  to  the  benefit  of  Miss  Trout, 
Lance's  fiancee,  and  the  last  to  his  sister,  who  had 
always  lived  with  her  brother  and  depended  entirely 
upon  him  for  support.  Will  any  of  these  suits  prove 
successful? 
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BULINa  COUBT  CASE  No.  1 

Curtis  vs.  Aetna  Life  Insurance  Company,  Volume 
90  California  Reports,  Page  245. 

Esther  Curtis  procured  insurance  upon  the  life  of 
one  Tucker,  in  the  sum  of  $10,000.  At  the  time  the 
policy  was  issued,  Tucker  was  indebted  to  Esther 
Curtis  in  the  sum  of  $4,000,  and  Esther  was  under  a 
contract  to  loan  additional  amounts  to  Tucker,  not  to 
exceed  $10,000.  Tucker  died,  without  having  repaid 
any  of  the  money  borrowed.  This  was  an  action  by 
Esther  upon  this  policy.  The  company  urged  that  she 
had  no  insurable  interest  in  the  life  of  Tucker. 

Mr.  Chief  Justice  Beatty  said:  *'So  far  then  as  the 
complaint  is  concerned,  it  clearly  shows  an  indebted- 
ness from  Tucker  to  Mrs.  Curtis,  at  the  date  of  the 
policy,  amounting  to  $4,500,  exclusive  of  interest,  and 
to  that  extent  there  can  be  no  question  that  it  shows 
her  to  have  had  an  insurable  interest  in  his  life." 
Judgment  was  given  for  Mrs.  Curtis. 

BUUNa  COUST  CASE  No.  2 

Harriet  Chisholm  vs.  National  Capitol  Life  Insur- 
ance Company,  Volume  52  Missouri  Reports,  Page  213. 

Robert  Peel  Clark  was  engaged  to  be  married  to 
Harriet  Chisholm.  She  procured  insurance  upon  his 
life  in  the  sum  of  $5,000  from  the  defendant  insurance 
company.  The  first  premium  was  paid  by  her,  and 
while  the  policy  was  still  in  force,  and  before  the  con- 
templated marriage  was  solemnized,  Robert  Clark 
died.  This  action  was  brought  by  Harriet  to  recover 
the  amount  due  under  the  policy.  It  was  urged  by  the 
company  that  the  policy  was  void  from  the  beginning, 
because  she  had  had,  at  no  time  during  its  continuance, 
an  insurable  interest  in  the  life  of  Clark. 
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Mr.  Justice  Wagner  said:  **The  plaintiff — Harriet 
Chisholm — ^had  an  interest  in  the  life  of  Clark,  a  valid 
contract  of  marriage  was  subsisting  between  them. 
Had  he  lived  and  violated  the  contract,  she  would  have 
had  her  action  for  damages.  Had  he  observed  and 
kept  the  same,  then  as  his  wife  she  would  have  been 
entitled  to  support.  In  my  opinion  she  had  such  an 
interest,  as  was  entirely  sufficient  to  render  the  con- 
tract valid."  Judgment  was  given  for  Harriet 
Chisholm. 

BXTUNG  COUBT  CASE  No.  3 

Nancy  Lord  vs.  William  Dale  Company,  Volume  12 
Massachusetts  Reports,  Page  115. 

William  Dale,  engaged  in  the  life  insurance  business, 
issued  a  policy  to  Nancy  Lord  upon  the  life  of  her 
brother  Jabez  Lord  for  $5,000.  At  this  time,  her 
brother  was  thirty-three  years  of  age,  and  was  then 
preparing  to  sail  for  a  long  voyage.  He  was  the  sole 
male  relative  on  whom  she  could  depend  for  support 
and  education.  Jabez  died  on  the  coast  of  Africa. 
This  was  an  action  brought  upon  this  policy  by  Nancy 
Lord.  It  was  contended  by  the  company  that  the 
policy  was  void  and  no  recovery  should  be  permitted, 
because  Nancy  Lord  had  no  insurable  interest  in  the 
life  of  her  brother. 

Mr.  Chief  Justice  Barker  said:  **It  is  said  the 
interest  must  be  pecuniary,  legal  interest  to  make  the 
contract  valid;  one  that  can  be  noticed  and  protected 
by  the  law,  such  as  the  interest  which  a  creditor  has 
in  the  life  of  his  debtor,  a  child  in  that  of  his  parent. 
The  former  case,  that  of  creditor,  would  have 
no  room  for  doubt,  but  with  respect  to  a  child  for 
whose  benefit  a  policy  may  be  affected  on  the  life  of 


SURETYSHIP  169 

the  parent,  the  interest,  except  the  insurable  one  which 
may  result  from  the  legal  obligation  of  the  parent  to 
save  the  child  from  public  charity,  is  as  precarious  as 
that  of  a  sister  in  the  life  of  an  affectionate  brother, 
for  if  the  brother  may  withdraw  all  support,  so  may 
the  father,  except  as  before  stated.  And  yet  a  policy 
affected  by  a  child  upon  the  life  of  a  father,  who 
depended  on  some  fund  terminable  by  his  death  to  sup- 
port the  child,  would  never  be  questioned,  although 
much  more  should  be  secured  than  the  legal  interest 
which  the  child  had  in  the  protection  of  his  father. 
Indeed,  we  are  well  satisfied  that  the  interest  of  the 
plaintiff  in  the  life  of  her  brother  is  of  a  nature  to 
entitle  her  to  insure  it."  Judgment  was  given  for 
Nancy  Lord. 

EUUNG  LAW  ^ 

Story  Case  Answer 
The  Supreme  Court  of  the  United  States  has  thus 
defined  insurable  interest  in  life :  It  is  well  settled  that 
a  man  has  an  insurable  interest  in  his  own  life,  and  in 
that  of  his  wife  and  children;  a  woman  in  the  life  of 
her  husband;  and  a  creditor  in  the  life  of  his  debtor. 
Any  reasonable  expectation  of  pecuniary  benefit  or  ad- 
vantage from  the  continued  life  of  another,  creates  an 
insurable  interest  in  such  life.  Since  the  creditor  had 
no  lien  upon  the  property  of  his  debtor,  it  is  obvious 
that  the  only  security  which  the  creditor  has,  is  in  the 
continued  existence  of  the  debtor.  For  that  reason, 
it  is  held  that  the  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor.  But  it  is  generally  held  that 
there  must  be  a  reasonable  relation  between  the 
amount  of  the  debt  and  the  amount  of  the  insurance 
taken  out  on  the  life  of  the  debtor. 
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Between  persons  betrothed  there  is  a  legally  binding 
contract.  If  the  man  refused  to  carry  the  contract  into 
effect,  the  woman  may  sue  him  for  breach  of  promise 
and  recover  damages.  If  he  does  fulfill  his  obligation 
to  her  by  marriage,  she  is  then  entitled  to  all  the 
rights  and  privileges  of  any  married  woman.  Conse- 
quently, the  law  gives  to  her  an  insurable  interest  in 
his  life. 

A  sister  has  an  insurable  interest  in  the  life  of  a 
brother,  if  she  is  entirely  dependent  upon  him,  and 
may  reasonably  expect  pecuniary  aid  from  him.  As  a 
general  rule,  the  mere  fact  of  the  blood  relation  be- 
tween brother  and  sister  does  not  give  either  an  insur- 
able interest  in  the  life  of  the  former;  but  if  to  the 
blood  relation  there  is  added  the  further  fact  that  one 
is  dependent  upon  the  other  and  reasonably  expects 
pecuniary  aid  from  the  other,  an  insurable  interest 
exists.  The  same  principle  holds  true  between  grand- 
parent and  grandchild,  uncle  and  nephew,  and  as 
between  cousins. 

Insurable  interest  existed  in  each  instance  of  the 
Story  Case  and  recovery  can  be  had  on  all  the  policies. 


C.    Assignee  and  Beneficiaries 

1.     In  Fire  Insurance 

a.    Transfer  of  Property 

STOEY  CASE 

The  State  Cotton  Company  sold  to  Mr.  Levinson,  a 
broker  in  New  Orleans,  two  hundred  bales  of  cotton, 
agreeing  to  assign  to  Mr.  Levinson  a  policy  of  insur- 
ance, purporting  to  protect  the  owner  against  loss  by 
fire  or  water.  While  the  cotton  was  being  transported 
to  New  Orleans,  it  was  destroyed  en  route  by  the 
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bursting  of  a  levee.  After  the  merchandise  had  been 
shipped,  Mr.  Levinson  called  upon  the  insurance  com- 
pany, stated  the  facts  of  his  purchase,  and  asked  the 
assent  of  the  company  to  be  regarded  assignee  of  the 
original  owner.  The  company  consented.  Because 
the  goods  were  destroyed,  as  above  indicated,  an  hour 
after  this  assent  of  the  company  was  secured,  can  it 
refuse  to  pay  Mr.  Levinson  for  his  loss! 

BUUNO  COUBT  CASE 

Wilson  vs.  Hill,  Volume  3  Metcalf,  Massachusetts 
Beports,  Page  66. 

Benson,  Phelps  and  Capron  were  the  owners  of  a 
factory  building  and  certain  machinery  in  the  building. 
The  machinery  was  mortgaged  by  them  to  HiU. 
Benson,  Phelps,  and  Capron  caused  insurance  against 
loss  by  fire  to  be  affected  by  the  Manufacturers' 
Mutual  Fire  Insurance  Company,  for  one  year  to  the 
amount  of  $2,700,  on  the  property.  Benson  and  Phelps 
conveyed  their  interest  in  the  property  to  Capron,  and 
Capron  conveyed  the  same  to  Wilson,  but  in  neither 
case  was  the  policy  assigned.  The  property  was 
destroyed,  and  Wilson  brings  this  action  against  Hill 
to  recover  the  sum  due  on  the  policy.  Wilson  con- 
tended that  the  sale  of  the  property  carried  with  it 
the  benefit  of  the  Dolicy  even  though  the  policy  was 
not  assigned. 

Mr.  Chief  Justice  Shaw  said:  "But  it  appears  to 
us  that  the  claim  of  the  plaintiff — ^Wilson — to  recover 
in  this  action  is  founded  upon  an  entire  misapprehen- 
sion of  the  nature  and  legal  effect  of  a  contract  of 
insurance.  An  insurance  of  buildings  against  loss  by 
fire,  although  in  popular  language  it  may  be  called  the 
insurance  of  the  estate,  is  in  effect  a  contract  of  indem- 
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nity,  with  an  owner  or  other  person  having  an  interest 
in  the  preservation  of  the  buildings,  as  mortgagee, 
tenant,  or  otherwise,  to  indemnify  him,  against  any 
loss  which  he  may  sustain,  in  case  they  are  destroyed 
or  damaged  by  fire.  If,  therefore,  the  assured  has 
whoUy  parted  with  his  interests  before  they  are 
burned,  and  they  are  afterwards  burned,  the  under- 
writer incurs  no  obligation  to  pay  anybody.  The  con- 
tract was  to  indemnify  the  assured ;  if  he  has  sustained 
no  damage,  the  contract  is  not  broken.  If,  indeed,  on 
the  transfer  of  the  estate,  the  vendor  assigns  his  policy 
to  the  purchaser,  and  this  is  made  known  to  the 
insurer,  and  is  assented  to  by  him,  it  constitutes  a  new 
and  original  promise  to  the  assignee  to  indemnify  him 
in  like  manner,  while  he  retains  an  interest  in  the 
estate,  and  the  exemption  of  the  insurer  from  further 
liability  to  the  vendor,  and  the  premium  already  paid 
for  insurance  for  a  term  not  yet  expired,  are  a  good 
consideration  for  such  a  promise  and  constitute  a 
new  and  valid  contract  between  the  insurer  and  the 
assignee.  But  such  undertaking  will  be  binding,  not 
because  the  policy  is  in  any  way  incident  to  the  estate, 
or  runs  with  the  land,  but  in  consequence  of  the  new 
contract.*'  The  court  held  that  Wilson  could  not 
collect,  since  the  policy  had  not  been  assigned  to  him. 

BULINa  LAW 
Story  Case  Answer 
A  contract  of  insurance  against  fire  is  a  personal 
contract  between  the  owner  of  the  property  and  the 
insurance  company.  The  contract  relates  to,  but  does 
not  inhere  in,  or  run  with,  the  property  insured. 
Accordingly,  if  a  person  merely  transfers  insured 
property,  and  a  loss  results  from  fire,  there  can  be  no 
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recovery  upon  that  policy.  The  new  owner  of  the 
property  cannot  recover,  because  the  contract  of  insur- 
ance was  not  with  him.  The  former  owner  cannot 
recover  because  he  has  suffered  no  loss,  being  no 
longer  the  owner  of  the  property.  Accordingly,  if  the 
transferee  of  property  wishes  to  get  the  benefit  of 
insurance  upon  the  property,  the  policy  must  be 
assigned  to  him,  with  the  consent  of  the  company,  and 
this  transaction  amounts  to  the  making  of  a  new  con- 
tract between  the  company  and  the  new  owner  of  the 
property. 

Such  was  the  precise  situation  in  the  Story  Case. 
While  the  goods  were  still  in  existence,  the  company 
agreed  that  the  policy  in  favor  of  the  State  Cotton 
Company  should  thereafter  rim  for  the  benefit  of  the 
new  owner.  The  company  is  liable,  therefore,  on  this 
contract. 


b.    Consequences  of  Assignment 
STORY  CASS 

Mr.  Roy  Severs  built  a  new  country  house  in  La 
Grange,  Illinois,  and  insured  it  in  the  Merchants*  Fire 
Insurance  Company  for  $20,000.  Mr.  Severs  was 
given  a  special  rate  when  it  was  understood  that  no 
garage,  at  which  gasoline  was  kept,  would  ever  be 
maintained  within  300  yards  of  the  house.  This  stipu- 
lation was  incorporated  into  the  policy,  and  read  that 
the  policy  was  to  become  void  and  of  no  effect  the 
moment  this  provision  was  violated.  Mr.  Severs  tired 
of  his  stable  and  built  a  garage,  sufficient  to  accom- 
modate four  cars,  within  a  hundred  yards  of  his  house. 
He  kept  from  forty  to  fifty  gallons  of  gasoline  on  hand 
at  the  garage.    The  garage  was  maintained  in  this 
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maimer  for  a  year,  when  Mr.  Severs'  longing  for 
horses  returned,  and  the  garage  was  converted  into  a 
stable.  A  week  later  the  property  was  sold  to  Alex- 
ander Irvine,  who  secured  the  consent  of  the  Mer- 
chants* Fire  Insurance  Company  to  the  assignment  of 
the  insurance.  When  some  months  later  the  house  was 
burned,  the  company  refused  to  pay,  after  discovering 
for  the  first  time  that  Mr.  Severs  had  so  flagrantly 
violated  the  agreement.  Will  this  defense  of  the  com- 
pany avail  against  Mr.  Irvine! 

BUUNQ  COUBT  CASE 

Munns  vs.  The  Continental  Insurance  Company, 
Volume  120  Indiana  Reports,  Page  30. 

The  insurance  company  herein,  at  the  request  of 
John  Bittle,  delivered  to  him  a  policy  of  insurance  by 
which  it  insured  his  dwelling  house  and  its  contents, 
consisting  of  household  furniture,  etc.,  and  his  barn, 
shed,  grainery  and  their  contents,  for  a  period  of  five 
years.  At  the  time  the  policy  was  issued,  Bittle  owned 
a  small  farm  upon  which  the  several  buildings  insured 
were  situated.  The  policy  contained  a  stipulation  that, 
should  the  insured  mortgage  or  otherwise  encumber 
the  property,  without  the  consent  of  the  companj^,  the 
policy  would  be  void.  But,  notwithstanding  this  provi- 
sion, Bittle,  without  any  notice  to  the  company,  mort- 
gaged the  property  to  a  trust  company  to  secure  a  loan 
of  $5,000.  Later,  John  Bittle  sold  the  property,  sub- 
ject to  the  mortgage  to  Munns,  and  assigned  the  policy 
of  insurance  to  him.  Munns,  in  the  course  of  a  few 
days,  presented  them  to  the  company  for  its  approval. 
The  company  gave  its  consent  and  approval.  In  the 
course  of  time,  the  barn,  shed,  and  grainery  and  their 
contents  were  consumed  by  fire.    After  the  destruction 
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of  the  property,  the  company  learned  of  the  mortgage 
executed  by  Bittle.  It  refused  payment  of  the  loss,  on 
the  ground  that  placing  the  encumbrance  above  men- 
tioned on  the  property  was  a  violation  of  the  condition 
of  the  policy  and  rendered  it  null  and  void. 

Mr.  Justice  Mitchell  said:  **It  is  abundantly  settled 
that  upon  a  sale  and  transfer  of  property  covered  by  a 
policy  of  insurance,  and  an  assignment  of  the  policy  to 
the  purchased,  duly  assented  to  by  the  company,  a  new 
and  original  contract  of  indemnity  arises  between  the 
insurance  company  and  the  assignee,  which  the  latter 
may  enforce  without  regard  to  what  may  have  oc- 
cured,  prior  to  the  assignment.  The  policy,  it  is  said, 
in  such  a  case  expires  with  the  transfer  of  the  estate, 
so  far  as  it  relates  to  the  original  holder,  but  the 
assignment  and  assent  of  the  company  thereto  consti- 
tutes an  independent  contract  with  the  purchaser  and 
assignee,  the  same  in  effect  as  if  the  policy  had  been 
reissued  to  him  upon  the  terms  and  conditions  therein 
expressed."    Judgment  was  given  for  Munns. 

EXILING  LAW 
Story  Case  Answer 

The  assignment  of  a  policy  of  insurance  constitutes 
a  new  contract  between  the  transferee  and  the  insur- 
ance company.  It  is  a  reasonable  deduction  that  the 
transferee  will  not  necessarily  be  affected  by  what  the 
former  owner  of  the  property  has  done  in  violation  of 
the  terms  of  the  contract  of  insurance. 

Hence,  the  insurance  company  in  the  Story  Case  can- 
not refuse  to  pay  Mr.  Irvine  for  his  loss,  because  the 
policy  became  previously  void  by  Mr.  Severs*  viola- 
tion. Mr.  Irvine  will  recover,  not  on  the  old  policy, 
but  upon  the  new  agreement  of  identical  purport  with 
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the  old  entered  into  with  the  company  on  their  assent 
to  the  so-called  assignment. 


c.    Appointment  of  the  Loss 
STOBY  CASE 

Mr.  Abraham  Toplitz  mortgaged  his  clothing  store 
to  Mr.  Jacob  Levinson,  and  agreed,  at  the  same  time, 
to  insure  the  property.  He  took  out  a  policy  in  the 
Continental  Insurance  Company  in  his  own  name  but 
for  the  benefit  of  Mr.  Jacob  Levinson,  mortgagee.  On 
the  fifth  of  April,  Mr.  Toplitz  paid  his  debt.  On  the 
following  night,  the  property  was  destroyed  by  fire. 
Mr.  Levinson  sued  on  the  policy  but  the  company 
refused  to  pay,  on  the  ground  that  at  the  time  of  the 
loss,  Mr.  Levinson  was  no  longer  mortgagee.  "VVLU 
this  defense  of  the  insurance  company  prevail? 

EUUNG  COXJBT  CASE 

Hathaway  vs.  Orient  Insurance  Company^  Volume 
124  New  York  Reports,  Page  409. 

T.  W.  Brickon,  the  owner  of  property  on  which  was 
located  several  buildings,  mortgaged  the  same  to 
Hathaway.  The  mortgage  held  by  Hathaway  con- 
tained a  covenant  that  the  buildings  should  be  kept 
insured  against  damage  by  fire  for  the  benefit  of  the 
holder  of  the  mortgage.  Pursuant  to  this  covenant, 
Brickon  procured  a  policy  from  the  Orient  Insurance 
Company  by  the  terms  of  which  the  company  **does 
insure  T.  W.  Brickon.  Loss,  if  any,  payable  to 
A.  B.  Hathaway,  as  his  mortgage  interest  may 
appear.  * '  The  property  insured  was  destroyed  by  fire. 
Brickon  and  the  insurance  company,  without  Hath- 
away *s  knowledge  or  consent,  came  to  a  settlement, 
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and  loss  agreed  upon  was  paid  directly  to  Brickon. 
Hathaway  now  brings  this  action  against  the  company, 
seeking  to  recover  the  amount  of  his  loss  as  mortgagee. 
He  insists  that  he  had  a  right  in  the  loss,  and  that  the 
company  could  not  pay  this  over  to  Brickon  without 
his  consent  as  mortgagee. 

Mr.  Chief  Justice  FoUet  said:  **It  is  said  that 
Hathaway  is  the  appointee  of  Brickon.  He  is ;  but  he 
is  not  a  mere  appointee  of  Brickon,  and  without  a 
vested  interest  in  the  policy.  He  acquired  his  right  to 
recover  the  damages,  not  solely  by  the  appointment 
of  Brickon,  but  by  the  policy,  a  contract  entered  into 
between  the  insurer,  the  owner  of  the  fee  and  the  mort- 
gagee. Had  this  policy  provided  that  in  case  of  loss 
the  damage  should  be  paid  to  a  person  having  no 
interest  in  the  insured  property,  such  person  would 
have  been  a  naked  appointee,  the  same  as  though  the 
damages  had  been  directed  to  be  paid  to  a  bank  or  to 
any  collecting  agent,  and  the  owner  could  have  settled 
the  loss  and  released  the  insurer  on  his  own  terms." 
Judgment  was  given  that  Hathaway  might  recover  the 
amount  of  his  loss  as  mortgagee. 

BUUNGLAW 

Story  Case  Answer 
We  have  seen  that  the  owner  of  property  may  trans- 
fer the  property  insured  with  the  insurance,  provided 
the  company  consents  to  the  assignment ;  in  this  case, 
it  has  been  seen  that  the  assignee  takes  the  place  of  the 
former  owner  of  the  property.  But  the  owner  of  the 
property  may  appoint  the  loss  to  a  person,  generally 
a  mortgagee,  to  secure  the  debt  of  the  mortgagee,  and 
if  the  company  consents  to  this,  the  mortgagee  receives 
a  vested  interest  in  the  policy,  and  the  mortgagor  or 
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owner  of  the  property  can  make  no  settlement  with  the 
company  which  will  prejudice  the  rights  of  the  mort- 
gagee or  appointee. 

Where  there  is  a  mortgage  on  property,  the  insur- 
ance policy  usually  contains  a  clause  providing  that 
the  insurance  is  first  held  for  the  benefit  of  the  mort- 
gagee to  the  extent  of  his  debt,  and  then  for  the  benefit 
of  the  mortgagor.  In  case  of  loss,  it  is  necessary  for 
the  mortgagee  to  show  his  actual  interest  in  the  prop- 
erty. A  mortgagee  should  see  that  the  policy  contains 
not  merely  a  clause  covering  his  interest,  for  then  he 
risks  the  danger  of  being  without  protection  because 
of  breach  of  condition  on  the  part  of  the  mortgagor; 
he  takes  only  through  the  mortgagor.  The  mortgage 
clause  should  also  provide  expressly  that  no  breach  of 
condition  precedent  or  default  on  the  part  of  the  mort- 
gagor shall  render  the  policy  invalid  as  to  the  mort- 
gee.    This  clause  fully  protects  the  mortgagee. 

In  the  Story  Case,  Mr.  Levinson  was  the  appointee 
of  the  mortgagor,  Mr.  Toplitz,  and  without  doubt, 
could  have  recovered  from  the  insurance  company,  had 
his  debt  not  been  paid  on  the  day  previous  to  the  fire. 
But  since  the  mortgage  was  cancelled,  he  no  longer 
owned  any  interest  in  the  property  and  suffered  no 
loss  by  its  destruction.  He  will,  therefore,  fail  in  his 
suit  against  the  fire  insurance  company. 


d.    The  Beneficiary's  Interest 
STORY  CASE 

Mr.  Julius  Harden,  owner  of  a  coast-wise  steamship 
line  gave  to  his  youngest  daughter  for  her  birthday 
present,  a  policy  of  insurance  on  the  thousand-ton 
freighter  "Knave'*  plying  between  Portland,  Maine, 
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and  Los  Angeles,  California.  The  insurance  policy 
insured  Mr.  Harden 's  interest  in  the  boat,  but  pro- 
vided that,  in  the  event  of  his  loss,  the  proceeds  were 
to  be  paid  to  "Elizabeth  Harden,  youngest  daughter 
of  Julius  Harden.'^  Several  months  passed,  and  Mr. 
Harden,  quite  forgetting  the  policy  of  insurance, 
accepted  an  offer  from  the  California  Fruit  Transpor- 
tation Company  of  $600,000  for  the  line  of  freighters 
of  which  he  was  owner.  A  day  or  two  after  this  trans- 
action, the  freighter  "Knave'*  was  sunk,  in  conse- 
quence of  an  explosion  of  a  cargo  of  benzine.  Eliza- 
beth Harden  brought  suit  on  the  insurance  policy  given 
her  by  her  father.    Will  she  recover? 

EXTLINa  COURT  CASE 

Grosvenor  vs,  Atlantic  Fire  Insurance  Company, 
Volume  17  New  York  Reports,  Page  391. 

McCarthy  was  the  owner  of  a  dwelling  house  which 
he  mortgaged  to  Grosvenor.  The  insurance  company 
herein,  insured  McCarthy  against  loss  by  fire  to  the 
amount  of  $7,000,  and  agreed  to  pay  the  loss,  if  any, 
to  Grosvenor — ^mortgagee.  The  policy  contained  a 
condition  that,  in  case  of  any  transfer  or  termination 
of  the  interest  of  McCarthy,  the  policy  should  be  void. 
McCarthy,  however,  without  the  consent  of  the  com- 
pany, did  sell  and  convey  the  property  to  one  Bost- 
wick.  About  one  month  later,  the  building  was  burned. 
Grosvenor  then  brought  this  action  to  recover  the  loss 
sustained. 

The  company  contended  that  Grosvenor  was  only 
a  beneficiary  and  entitled  to  recover,  only  in  case  the 
one  who  insured  for  his  benefit  might  have  recovered. 
McCarthy,  having  broken  a  condition,  could  not  have 
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recovered;  therefore,  urged  the  company,  Grosvenor 
was  not  entitled  to  recover. 

Mr.  Justice  Harris  said:  **The  undertaking  to  pay 
the  plaintiff  was  an  undertaking  collateral  to  and 
dependent  upon  the  principal  undertaking  to  insure 
the  mortgagor.  The  effect  of  it  was,  that  the  defend- 
ants agreed  that  whenever  any  money  should  become 
due  to  the  mortgagor  upon  the  contract  of  insurance, 
they  would,  instead  of  paying  it  to  the  mortgagor  him- 
self, pay  it  to  the  plaintiff.  The  mortgagor  must  sus- 
tain a  loss  for  which  the  insurers  were  liable,  before 
the  party  appointed  to  receive  the  money  would  have 
a  right  to  claim  it.  It  is  the  damage  sustained  by  the 
party  insured,  and  not  by  the  party  appointed  to 
receive  payment,  that  is  recoverable  from  the  insurers. 
The  insurance  being  upon  the  interest  of  the  mort- 
gagor, and  he  having  parted  with  that  interest  before 
the  fire,  no  loss  was  sustained  by  him,  and,  of  course, 
none  was  recoverable  by  his  assignee  or  appointee." 
Judgment  was  given  for  the  company. 

BUIJNG  LAW 
Story  Case  Answer 
Where  a  policy  is  made  payable  to  a  beneficiary, 
and  the  company  consents  to  the  arrangement,  the 
beneficiary  acquires  a  vested  interest  in  the  policy. 
But  it  must  be  noted  that  the  insurance  is  still  upon 
the  interest  of  the  insured  and  not  upon  the  interest 
of  the  beneficiary;  therefore,  unless  the  insured  has 
suffered  some  loss,  the  beneficiary  has  no  claim  to 
damage ;  and  if  the  insured  has  conducted  any  course 
which  would  forfeit  the  policy  as  to  him,  it  will  like- 
wise forfeit  the  policy  as  to  the  beneficiary. 
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Mr.  Julius  Harden  had,  of  course,  released  his  entire 
interest  in  the  ship  which  he  insured  for  the  benefit  of 
his  daughter.  Her  right  was  secondary  and  deriva- 
tive, and  the  one  from  whom  she  derived  her  right 
having  precluded  himself  from  recovery  by  sale  of  the 
property  insured,  her  rights  vanished  with  his. 


2.    In  Life  Insurance 
a.    Assignee's  Interest 
STORY  CASE 

James  King,  an  eccentric  man,  desired  to  give  to  his 
friend  George  Manning,  an  insurance  policy  for  $5,000 
covering  his  own  life.  Manning  was  in  no  way  related 
to  King,  dependent  on  him,  or  his  creditor,  and  there- 
fore, had  not  an  insurable  interest  in  his  life.  Man- 
ning, however,  did  not  object  to  owning  the  policy, 
and,  therefore,  it  was  arranged  that  King  should  take 
the  contract  in  his  own  name,  then  making  an  assign- 
ment to  Manning.  This  was  done  in  due  course.  Six 
months  later,  King  died,  and  when  Manning  attempted 
to  collect  on  the  policy,  the  company  put  in  defense  his 
lack  of  insurable  interest.  Manning  maintained  that 
the  policy  was  valid  when  issued  to  King,  and  further, 
that  insurable  interest  was  not  necessary.  Is  this  a 
correct  statement  of  the  law? 

BUUNO  OOUBT  CASE 

Allen  vs.  Mutual  Life  Insurance  Company,  Volume 
138  Massachusetts  Reports,  Page  24. 

Mrs.  Fellows  insured  the  life  of  her  husband  in  the 
Mutual  Life  Insurance  Company  for  the  benefit  of  her- 
self and  her  children.  Mrs.  Fellows  assigned  this 
policy  to  Allen  by  way  of  payment  of  a  debt  to  him 
owed.    Mr.  Fellows,  the  insured,  having  died,  Allen 
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demands  of  the  Life  Insurance  Company  the  amount 
of  the  policy.  The  company  hesitated  to  pay  the 
amount  to  Allen  because  he  had  no  insurable  interest 
in  the  life  of  Mr.  Fellow.  The  question  was  raised 
whether  or  not  an  assignee,  who  has  no  insurable 
interest,  may  collect  upon  the  policy  at  the  death  of 
the  insured. 

Mr.  Justice  Allen  said:  **If  a  policy  of  insurance  is 
assigned  in  good  faith  to  a  third  person,  that  third 
person  is  entitled  to  the  protection  of  the  policy,  even 
though  he  had  no  insurable  interest  in  the  life  of  the 
person  insured."    Judgment  was  given  for  Allen. 

EULINGIiAW 
Story  Case  Answer 

The  right  of  an  assignee  of  a  life  insurance  policy 
to  recover  thereon  may  arise  in  one  of  three  cases: 
(1)  If  the  policy  has  been  taken  out  in  the  name  of  the 
insured,  with  the  understanding  that  he  should  trans- 
fer to  an  assignee,  who  intended  to  pay  all  the  pre- 
miums, the  policy  is  void  as  being  a  mere  wager,  and 
contrary  to  public  policy.  (2)  If  the  policy  was  taken 
out  in  good  faith  on  the  part  of  the  insured  in  his  own 
name,  and  as  he  has  paid  one  or  more  premiums,  a 
later  assignment  to  one  without  an  insurable  interest 
is  held  valid  in  some  states.  On  this  point,  however, 
there  is  a  hopeless  conflict  of  opinion  among  the 
courts.  The  weight  of  authority  holds  the  policy  void, 
except  for  the  actual  cash  consideration  paid  by  the 
assignee  for  the  policy.  (3)  If  the  assignment  is  to 
one  possessing  an  insurable  interest,  as,  for  example, 
a  creditor,  the  assignment  is  valid  so  long  as  the  insur- 
able interest  remains.     The  Story  Case,  apparently, 
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illustrates  the  case  where  the  parties  try  to  evade  the 
rule  as  to  the  insurable  interest.  The  policy  is  totally 
void,  and  no  one  can  collect  thereon. 


b.    The  Interest  of  the  Beneficiary 
STOBY  CASE 

Mr.  Theodore  Towning  took  out  a  policy  of  life 
insurance,  making  his  mother  heneficiary.  Mr.  Town- 
ing was  addicted  to  the  drug  habit,  and  on  one  occa- 
sion, when  out  of  money,  took  the  policy  to  the 
company,  surrendered  it,  and  received  $200  therefor. 
Having  satisfied  his  unnatural  craving  for  the  drug, 
he  was  filled  with  remorse  and' returned  to  the  com- 
pany and  requested  that  the  policy  be  revived.  The 
company  refused.  Mr.  Towning  sought  a  lawyer,  who 
wrote  the  company  as  follows:  "Mr.  Towning *s  policy 
was  cancelled  without  the  beneficiary's  consent,  and  as 
far  as  his  mother  is  concerned,  is  still  good."  Should 
the  insurance  company  heed  this  argument? 

RULINa  COURT  CASE  No.l 

Schneider  vs.  United  States  Life  Insurance  Com- 
pany, Volume  123  New.  York  Reports,  Page  109. 

The  insurance  company  herein,  insured  the  life  of 
Henry  Schneider  for  the  benefit  of  his  wife,  the  plain- 
tiff in  this  action.  The  policy  contained  the  usual 
stipulation,  that  in  case  of  non-payment  of  premiums, 
the  policy  would  be  forfeited.  The  husband  retained 
possession  of  the  policy  and  paid  the  premiums  from 
time  to  time,  and  received  the  notices  from  the  com- 
pany stating  when  such  premiums  were  due.  Later, 
he  presented  to  the  company  a  written  instrument  of 
release,  purporting  to  be  signed  by  his  wife,  but  forged 
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by  himself.  Upon  the  strength  of  this,  the  company 
accepted  a  surrender  of  the  policy  and  paid  him  $575. 
Some  months  later,  Henry  died  and  for  the  first  time 
Mrs.  Schneider  discovered  what  had  been  done.  She 
sued  upon  the  policy,  contending  that,  without  her  con- 
sent, the  policy  could  not  be  surrendered  and  cancelled. 
The  company  contended  that,  in  any  event,  the  policy 
came  to  an  end,  because  the  premiums  had  not  been 
paid  for  six  months,  prior  to  the  death  of  Henry 
Schneider. 

Mr.  Justice  O'Brien  said:  **The  fraudulent  surren^ 
der  of  the  policy  by  the  husband  before  the  April  pre- 
mium became  due,  in  no  way  excused  the  failure  to  pay 
the  premiums,  unless  the  company  was  in  some  way 
connected  with  that  fraud,  or  guilty  of  some  negligent 
act  in  regard  thereto.  There  is  no  proof  and  no 
finding  that  it  was."  Judgment  was  given  for  the 
company. 

BXTUNG  OOUBT  CASE  No.  2 

Rieker  vs.  Charter  Oak  Life  Insurance  Company, 
Volume  27  Minnesota  Reports,  Page  193;  Volume  38 
American  Reports,  Page  289. 

Samuel  Stanchfield  procured  a  policy  from  the 
insurance  company  herein  upon  his  life ;  the  proceeds 
of  the  policy  were  to  be  paid  to  his  wife,  Elizabeth,  or 
to  their  children,  in  case  Elizabeth  died  before  he  did. 
Elizabeth  died  soon  after,  leaving  her  husband  and  one 
or  more  children.  At  this  time  all  premiums  required 
by  the  company  had  been  paid  by  Samuel.  He  married 
again.  He  surrendered  the  first  policy  and  received, 
instead,  a  paid  up  policy,  for  the  benefit  of  his  second 
wife.  This  was  an  action  brought  by  Rieker,  after 
Samuels  death,  on  behalf  of  the  children  of  the  first 
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marriage.  It  was  contended  by  Rieker  that  the  chil- 
dren of  the  first  marriage  had  a  vested  interest  in  the 
policy  which  could  not  be  changed  or  destroyed  by  an 
act  of  Samuel  without  their  consent. 

Mr.  Justice  Cornell  said:  **The  transaction  on  the 
part  of  Mr.  Stanchfield  was  in  the  nature  of  an  irre- 
vocable and  executed  voluntary  settlement  upon  his 
wife  and  children  of  the  sum  secured  to  be  paid  by  the 
policy  at  his  death,  conditioned  that  the  same  should 
be  paid  to  her  for  her  benefit  should  she  survive  them ; 
but  if  not,  then  the  same  should  be  paid  to  his  children, 
or  if  minors,  to  their  guardian,  for  their  sole  use  and 
benefit.  Nothing  remained  to  be  done  on  his  part  to 
make  the  intended  gift  of  the  policy  to  the  bene- 
ficiaries, therein  named,  complete  and  effectual  as 
against  himself  and  aU  mere  volunteers  claiming  under 
him.  In  paying  for  the  insurance  and  procuring  the 
policy  to  be  issued,  payable  in  express  terms,  upon  his 
death  to  his  said  wife,  Elizabeth,  if  then  living,  and 
if  not,  to  his  children  for  their  sole  use  and  benefit, 
without  any  condition  or  stipulation  reserving  a  right 
to  change  or  alter  any  of  the  terms  of  the  agreement, 
he  did  all  that  could  well  be  done,  under  the  circum- 
stances, in  the  execution  of  an  intention  to  vest  in  his 
said  appointees  the  entire  interest  in  the  policy,  and 
all  rights  thereunder.  *'  The  children  did  have  a  vested 
interest.    Judgment  was  given  for  Rieker. 

BUUNG  LAW 

Story  Case  Answer 

Since  the  insurance  is  upon  the  life  of  the  person 

originally  insured,  any  act  which  would  forfeit  the 

policy  as  to  the  insured,  will  forfeit  the  policy  as  to  the 

beneficiary.    Accordingly,  if  the  insured  fails  to  pay 
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the  premiums,  the  beneficiary  will  not  be  able  to 
recover  on  the  policy.  The  beneficiary  must  see  to  it 
that  the  premiums  are  paid.  The  beneficiary,  never- 
theless, has  a  vested  interest  in  the  policy,  and  the  com- 
pany cannot  enter  any  arrangement  with  the  insured 
to  disturb  that  interest,  unless  the  insured  retains  the 
right  to  change  the  beneficiary  at  will. 

In  the  Story  Case,  there  was  no  question  of  unpaid 
premiums.  The  only  question  was  whether  the  insured, 
Mr.  Towning,  could  surrender,  without  the  benefi- 
ciary *s  consent.  This  could  not  be  done,  since  this 
power  was  not  reserved,  and  the  company  is  at  fault 
for  cancelling,  without  demanding  the  consent  of  the 
beneficiary. 


c     Violation  of  Law  by  the  Insured 
STOET  CASE 

John  Carlson  insured  his  life  for  $10,000,  for  the 
benefit  of  his  wife,  in  the  Old  Globe  Insurance  Com- 
pany. The  policy  contained  a  clause  exempting  the 
company  from  liability  should  the  insured  **die  as  a 
result  or  in  consequence  of  any  violation  of  law.'* 
After  the  policy  was  issued  in  the  year  1915,  Carlson 
started  out  with  friends  to  hunt  prairie  chickens 
during  the  closed  season,  in  direct  violation  of  a  state 
law.  The  hunters  began  their  journey  into  the  coun- 
try in  an  automobile.  When  near  their  destination, 
and  while  going  over  a  grade  crossing,  a  terrible  colli- 
sion occurred  with  a  swiftly  travelling  train.  Carlson 
was  kiUed.  When  his  wife  attempted  to  collect  on  the 
policy,  the  company  claimed  exemption  under  the 
clause  stipulated  above.  Can  the  company  avoid  pay- 
ment on  this  ground? 
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SUUNG  OOXJBT  CASE 

Travelers'  Insurance  Company  vs.  Seaver,  Volume 
19  Wallace  Reports  (United  States)  Page  53. 

In  this  case,  Seavers  was  beneficiary  on  a  life  insur- 
ance policy,  which  provided  that  the  company  should 
be  free  of  liability  should  the  insured  die,  in  conse- 
quence of  violation  of  law  on  his  part.  The  insured  was 
engaged  in  a  horse  race,  in  violation  of  law.  During 
the  race,  he  collided  with  another  racer,  jumped  to  the 
ground  uninjured,  but  in  attempting  to  secure  hold  of 
the  reins,  became  entangled,  and  was  dragged  to  his 
death.  The  company  maintained  that  it  was  not  liable 
Tinder  the  circumstances. 

The  following  is  the  opinion  of  the  court:  ** There 
was  a  direct  relation  of  cause  and  effect  between  the 
unlawful  act  and  the  death  of  the  insured.  The  death 
of  the  insured  followed  so  closely  and  immediately 
from  the  illegal  acts  of  the  insured,  that  it  can  be  said 
that  he  died  as  a  result  of  violation  of  the  law,  and  the 
company  is  relieved  of  liability."  Judgment  was 
given  for  the  Travelers*  Insurance  Company. 

BXJLING  LAW 
Story  Case  Answer 
Applications  for  insurance  policies  or  the  actual 
policies  usually  contain  the  clause  that  the  company 
shall  not  be  liable  if  the  insured  die  as  a  result  of 
violation  of  the  law.  This  provision  is  frequently 
inserted  in  accident  policies.  The  Supreme  Court  of 
Massachusetts  holds  that  this  provision  covers  only 
criminal  law.  New  York  and  Indiana  hold  that  the 
provision  covers  cases  where  the  loss  occurs,  because 
of  the  violation  of  either  criminal  or  civil  laws.  In 
order  that  the  case  come  within  the  provision  and 
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defeat  recovery  by  the  beneficiary,  there  must  have 
been  some  act  by  the  insured  in  violation  of  the  law. 
The  mere  intent  to  violate  is  not  sufficient,  and  the  loss 
must  occur  as  the  direct  result  of  the  wrongful  act. 

The  Story  Case  is  based  upon  the  case  of  Harper  vs. 
Phoenix  Insurance  Company,  Volume  18  Missouri 
Reports,  Page  109,  and  the  court  there  held  that  since 
the  insured  had  merely  started  with  intent  to  violate 
the  law,  and  had  never  actually  committed  any  offense, 
recovery  by  the  beneficiary  was  not  barred  under  this 
provision. 

The  Story  Case  is  different  from  the  Ruling  Court 
Case,  where  the  death  followed  the  wrongful  act, 
instead  of  preceding  the  unlawful  act.  Where  the 
death  follows,  it  must  occur  as  the  direct  effect  of  the 
act,  to  bar  recovery  on  the  policy. 


D.    Representations  and  Warranties 

1.    Representations 

a.    Duty  To  Volunteer  Information 

STOBY  CASE 

Mr.  Charles  Bowman  was  employed  by  the  Chicago 
Brick  Company  as  dynamite  man,  his  business  being 
to  cave  down  the  banks  in  the  clay  pits.  For  this  pur- 
pose, dangerous  explosives  were  used.  In  answering 
the  questions  relative  to  his  occupation,  when  he  took 
out  his  life  insurance,  he  stated  merely  that  he  was  a 
*' brick  yard  man.*'  Several  years  thereafter,  Mr. 
Bowman  was  fatally  injured  by  an  untimely  explosion 
of  dynamite  and  died  a  few  days  later  in  the  brick 
company's  hospital.  The  insurance  company  insists 
that  it  is  not  liable  on  the  policy  because  Mr.  Bow- 
man's misrepresentations.    Is  its  contention  good? 
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BXTUNG  C0X7BT  CASE 

Bawls  VS.  American  Mutual  Life  Insurance  Com- 
pany, Volume  27  New  York  Reports,  Page  282. 

This  was  an  action  npon  an  insurance  policy  issued 
by  the  American  Mutual  Life  Insurance  Company  on 
the  life  of  John  L.  Fish,  payable  to  Rawls.  In  the 
application,  many  specific  questions  were  put  which 
were  answered  correctly.  But  after  the  death  of  Fish, 
the  insurance  company  was  unwilling  to  pay  the  loss, 
because  Fish  drank  heavily  of  intoxicating  liquors. 
The  company  contends  that  he  should  have  disclosed 
these  facts,  even  though  no  specific  questions  were 
asked  in  regard  thereto. 

Mr.  Justice  Wright  said:  "The  third  and  only 
branch  of  the  charge  singled  out  for  exception  was  the 
instruction  'that  if  Fish  answered  frankly  and  truly 
all  the  questions  put  to  him,  then  there  was  no  conceal- 
ment. '  The  mere  omission  to  state  a  matter  not  called 
for  by  any  specific  or  general  question,  would  not  be  a 
concealment,  and  would  not  affect  the  validity  of  the 
policy.  This  was  not  wrong.  It  may  be  conceded  that 
if  the  applicant,  when  a  specific  or  even  a  general  ques- 
tion is  put  to  him  which  would  elicit  a  fact  material  to 
the  risk,  untruly  stated  or  concealed  the  fact,  it  would 
vitiate  the  policy ;  but  I  know  of  no  case  in  the  law  of 
life  or  fire  insurance,  in  which  insurers,  having  framed 
and  put  to  the  insured,  and  having  been  fully  an- 
swered by  him  a  series  of  questions  calling  for  such  in- 
formation as  they  desired,  touching  the  subject  insured, 
have  been  discharged  from  their  contract  because  the 
insured  did  not  go  farther  and  state  what  was  not 
called  for  in  the  interrogations.  As  was  said  by  the 
learned  judge  in  the  court  below,  *the  presumption  is 
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that  the  insurers  questioned  the  party  upon  all  sub- 
jects which  they  deemed  material,  and  all  which  were 
in  the  contemplation  of  the  parties  at  the  time;  and 
beyond  that,  clearly  a  party  is  not  bound  to  disclose. '  ' ' 
Judgment  was  given  for  Rawls. 

SnUNQ  LAW 
Story  Case  Answer 

A  representation  is  a  statement  of  fact  made  by  the 
insured,  the  literal  truth  of  which  is  not  a  condition 
precedent  to  the  validity  of  the  contract.  The  untrue 
representation  does  not  render  the  policy  void,  unless 
the  statement  was  material  to  the  risk.  Thus  *'A" 
represents  that  he  has  never  been  subjected  to  a  sur- 
geon's knife;  whereas,  in  fact,  he  once  had  a  slight 
operation  performed  on  his  eye.  He  dies  in  a  railroad 
wreck.  The  falsity  of  his  statement  does  not  void  the 
policy.  Sometimes  it  is  difficult  to  determine  what  is 
material  to  the  risk.  Thus  "A"  represents  that  he  is 
not  afflicted  with  consumption,  but  at  the  time  of 
making  the  application  he  is  so  diseased.  He  dies  in 
a  railroad  wreck.  His  misrepresentation  did  not  con- 
tribute to  the  loss,  yet  had  the  company  known  that  he 
had  consumption,  it  would  have  refused  his  applica- 
tion. Therefore,  the  majority  of  the  courts  will  hold 
that  his  policy  is  void. 

As  a  general  rule,  in  fire  and  life  insurance  com- 
panies, the  applicant  for  insurance  is  imder  no  duty 
to  volunteer  information.  The  company  ordinarily 
knows  better  than  the  applicant  what  information  it 
desires  and  usually  asks  a  great  number  of  questions. 
Therefore,  the  fact  that  the  applicant  does  not  state 
some  material  fact,  or  volunteer  some  information  in 
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regard  thereto,  does  not  void  the  policy.  The  appli- 
cant may  safely  assume  that  the  company  will  ask  for 
all  the  information  it  deems  material. 

An  examination  of  the  facts  in  the  Story  Case  shows 
that  Mr.  Bowman  was  questioned  concerning  his  occu- 
pation, and  his  answer  was  ambiguous.  The  question 
put  to  him  was,  it  is  true,  a  general  question,  yet  it 
should  have  elicited  the  fact,  which,  if  given,  would 
have  been  material  to  the  risk.  The  misrepresenta- 
tion mil,  therefore,  avoid  the  policy. 

b.     Duty  to  Volunteer  Information  in  Fire  Insurance 
STOBY  CASE 

Arthur  Meeker  bought  a  thousand  cords  of  wood  in 
the  Oregon  forests  on  July  first,  1915.  He  was  on  the 
ground  at  the  time  of  purchase,  and  wired  orders  to 
Chicago,  lUiaois,  to  protect  the  wood  by  insurance. 
Thereupon,  he  started  his  journey  to  Chicago.  On 
July  4,  1915,  Meeker  arrived  in  Chicago,  and  on  the 
same  day,  fire  destroyed  the  entire  lot  of  wood.  On 
July  5,  1915,  Meeker,  iu  ignorance  of  the  fire,  visited 
the  insurance  company's  office  and  received  his  insur- 
ance policy.  It  was  then  agreed  between  the  parties 
that  the  policy  should  be  antedated  to  July  first.  On 
July  7,  Meeker  learned  of  his  loss.  Can  he  recover 
on  the  policy! 

EtTLINO  COUET  CASE 

Wales  vs.  New  York  Bowery  Fire  Insurance  Com- 
pany, Volume  37  Minnesota  Reports,  Page  106. 

Wales,  on  the  fourteenth  or  fifteenth  of  May,  applied 
to  Milligan  and  Ermentraut,  insurance  agents  in  Min- 
neapolis, for  an  insurance  policy  for  $1,000  on  wood, 
stacked  '*on  north  and  south  sides  of  the  Manitoba 
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Bailway  at  Armstrong's  station/'  The  policy  was 
finally  issued  by  the  New  York  Bowery  Fire  Insurance 
Company,  and  became  effective  on  the  eighteenth. 
The  property  was  destroyed  by  fire  sometime  on  the 
fifteenth,  a  fact  known  to  "Wales,  but  unknown  to 
the  Insurance  Company  on  the  eighteenth  when  the 
policy  became  effective.  This  was  an  action  upon  the 
policy. 

The  company  contended  that  there  could  be  no 
recovery,  because  Wales,  knowing  of  the  loss — a 
fundamentally  material  fact — failed  to  disclose  it. 

Mr.  Justice  Mitchell  said:  **If  at  that  time — ^the 
eighteenth — ^both  parties  had  been  ignorant  of  the  loss, 
it  would  have  been  competent  for  them,  by  antedating 
the  policy,  to  have  made  it  retroactive.  But,  in  fact, 
the  plaintiff  then  knew  that  the  property  had  been 
destroyed,  but  did  not  communicate  that  fact  to  the 
defendant's  agent,  who,  in  ignorance  of  the  loss, 
accepted  the  risk,  and  issued  the  policy.  Under  these 
circumstances,  the  policy  is  void  and  does  not  cover 
the  loss."    Judgment  was  given  for  the  company. 

BXTUNG  LAW 

Story  Case  Answer 

As  just  stated,  the  general  rule  is  that  the  applicant 
for  insurance  is  under  no  duty  to  volunteer  informa- 
tion. But  if  there  is  some  fact,  known  to  him,  of  such 
material  character,  that  a  reasonable  man  would  know 
that  the  company  would  not  insure  if  the  fact  were 
known  to  it,  then  failure  to  disclose  that  fact  by  the 
insured  will  avoid  the  policy.  Obviously,  if  the  prop- 
erty should  have  been  destroyed,  in  the  interval 
between  the  inspection  and  the  writing  of  the  policy, 
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and  the  applicant  knew  it,  and  concealed  the  fact  from 
the  company,  such  conduct  would  be  highly  fraudulent, 
and  the  policy  should  justly  be  declared  void. 

In  the  Story  Case,  Meeker  was  ignorant  of  the  fire, 
and,  obviously,  could  not  volunteer  the  information, 
when  receiving  the  policy.    He  can  recover. 


c.    Answers  of  tbe  Insured  Must  be  Substantially  Accuraite 
STOBY  CASE 

Mr.  Joseph  Lippencott  of  Virginia  had  established 
the  custom  of  giving  each  of  his  children  a  valuable 
farm  as  a  wedding  gift.  "VMien  his  daughter  Sarah 
was  married  to  Levi  Hendrickson,  she  and  her  hus- 
band moved  to  an  estate  worth  $30,000.  John  Hend- 
rickson was  the  only  child  of  this  marriage.  After 
the  death  of  Sarah  Hendrickson  and  of  Levi,  the  son, 
John,  insured  the  estate,  in  the  Hartford  Fire  Insur- 
ance Company,  as  his  own.  When  the  residence 
burned,  the  company  refused  payment,  on  the  ground 
that  John  Hendrickson  was  not  the  legal  owner  of  the 
property  as  he  stated  in  his  application  for  a  policy, 
as  the  records  of  deeds  had  been  lost  when  the  court 
house  was  destroyed,  and  no  one  could  be  found  who 
could  swear  that  he  absolutely  knew  that  Joseph 
Lippincott  gave  title  to  his  daughter  Sarah.  Is  it 
possible  for  John  Hendrickson  to  recover  from  the 
Hartford  Fire  Insurance  Company? 

EULING  COURT  CASE  No.  1 

Fagelman  vs.  Farmers'  Fire  Insurance  Company, 
Volume  35  Michigan  Reports,  Page  481. 

Fagelman  took  a  policy  from  the  Farmers'  Fire 
Insurance    Company    on   a   barn    and    other   prop- 
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erty  situated  on  a  farm  in  St.  Joseph  county. 
The  barn  was  destroyed  by  fire.  Fagelman  then 
sued  for  the  resulting  loss.  The  company  in- 
sisted that  he  was  not  entitled  to  recover, 
because  he  had  stated  in  his  application  that  he  was 
the  owner  of  the  property,  when,  as  a  matter  of  fact, 
the  property  belonged  to  his  wife.  But  Fagelman 
contended  that  his  statements  were  substantially  true. 
He  proved  that  his  father-in-law  had  conveyed  it  to 
his  wife,  and  that  they  all  had  agreed  that  the  prop- 
erty should  be  conveyed  to  Fagelman  if  he  would 
move  on  it,  cultivate  it,  pay  the  taxes  and  encxmi- 
brances,  and  keep  up  repairs,  all  of  which  he  had  done. 
Mr.  Justice  Groves  said:  **The  three  were  looking 
at  the  farm  in  question  as  the  future  home  of  the  two. 
The  arrangement  was  a  domestic  arrangement — an 
affair  in  the  family.  The  daughter  and  son-in-law 
were  to  be  settled  and  the  father  was  aiding.  Through 
the  father,  the  daughter  held  legal  title  to  a  farm  worth 
six  thousand  dollars,  but  subject  to  a  mortgage  of  four 
thousand  dollars.  It  was  thought  best  that  the 
son-in-law  should  carry  on  the  place  and  pay  up  this 
mortgage  and  have  the  legal  title.  Fagelman  at  once 
repaired  with  his  wife  to  the  farm.  He  proceeded  to 
pay  the  mortgage.  He  paid  the  taxes,  he  made  im- 
provements and  repairs,  and  acted  precisely  as  though 
he  was  purchaser.  That  he  was  then  owTier  by  equit- 
able title  seems  hardly  open  to  discussion,  and  it  is  not 
claimed  that  he  must  have  been  vested  with  the  legal 
title  also."    Judgment  was  given  for  Fagelman. 

BULINa  COURT  CASE  No.  2 

BeecJiam  vs.  Grand  Lodge,  Volume  145  Illinois  Re- 
ports, Page  308. 
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Beecham  was  insured  by  the  Grand  Lodge,  Ancient 
Order  of  United  Workmen.  In  the  application  the 
question  was  asked:  *'To  what  extent  does  the  person 
use  alcoholic  stimulants?"  To  which  the  following 
answer  was  made:  ''None/'  This  was  an  action  by 
his  wife  upon  the  policy. 

The  company  showed  that  he  did  drink  occasionally, 
and  hence  contended  that  the  policy  was  avoided;  it 
claimed  that  if  the  insurer  at  the  time  the  contract  of 
insurance  was  made,  used  alcoholic  stimulants  to  any 
extent  whatever,  such  use  rendered  his  answer  false. 

Mr.  Justice  Craig  said:  "It  is  said  in  the  argument 
of  counsel:  'We  insist  that  his  answer  "none"  as  to 
intoxicants,  meant  none  at  all,  to  no  extent  whatever.* 
We  do  not  think  this  is  a  correct  view  of  the  language 
used.  The  language  embodied  in  the  application  must 
receive  a  reasonable  construction,  one  within  the  con- 
templation of  the  parties  at  the  time  the  contract  of 
insurance  was  consummated.  What  was  the  purpose  of 
requiring  the  insured  to  state  in  the  application  to 
what  extent  he  used  alcoholic  stimulants?  But  one 
object  can  be  conceived — and  that  was  to  guard  against 
the  risk  which  might  arise  from  insuring  the  life  of 
one  who  was  in  the  habit  of  using  the  articles  to  such 
an  extent  as  to  imperil  the  health  and  life  of  the  indi- 
vidual."   Judgment  was  given  for,Maggie_BeechamJ 

EUIJNa  LAW 

Story  Case  Answer 
The  courts  are  liberal  with  applicants  foT insurance' 
in  reference  to  the  information  by  them  given  to  the 
insurance  companies.  The  courts  do  not  require  that 
the  information  given,  or  the  answers  to  the  questions 
propounded  shall  be  literally  and_ absolutely  accurate ; 
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they  require  only  that  the  information  and  answers 
shall  be  substantially  correct.  The  courts  indulge  in 
this  liberality,  because  of  the  decided  advantage  which 
the  company  has  over  the  average  applicant ;  the  com- 
pany is  always  guided  by  legal  advice  in  every  step 
taken,  whereas  the  average  applicant  must  rely  upon 
the  insurance  company  and  its  agents.  For  this 
reason,  the  courts  require  only  substantially  correct 
answers.  This  rule  applies  to  applicants  for  life  and 
fire  insurance. 

In  the  Story  Case,  recovery  on  the  policy  is  assured, 
since  the  company  must  show  that  the  property  did  not 
belong  to  the  insurer.  This  they  have  not  done.  The 
property  may  belong  to  John  Hendrickson  even  though 
no  records  or  paper  titles  can  be  found.  But  in  any 
event  the  statement  made  was  substantially  true,  even 
though  the  grandfather  had  failed  to  observe  the  legal 
form  in  making  the  gift. 


d.    Good  Faith  Not  Enough 
STOBY  CASE 

Mr.  Floyd  Clark,  agent  for  the  Hill  Steamship  Line, 
applied  for  insurance  to  the  Sunset  Marine  Insurance 
Company  on  the  Pacific  freighter,  Conway,  plying 
between  San  Francisco  and  Manila.  The  policy  pro- 
vided that  any  misrepresentation  would  make  void  the 
insurance.  Mr.  Clark  stated  that  the  ship  was  only 
two  years  old,  and  was  just  leaving  the  dock,  having 
been  newly  caulked  and  painted.  The  facts  stated, 
however,  were  true  of  the  ship  *' Connor*'  with  which 
the  agent,  Mr.  Clark,  had  inadvertently  confused  the 
** Conway."  The  Conway  sprang  a  leak  in  a  high  sea 
and  sank.    The  company  proved  that,  contrary  to  Mr. 
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Clark's  representations,  the  ship  had  been  used  for 
fifteen  years,  and  was  recognized  by  the  sailors  as  a 
dangerous  barque.  Can  the  Hill  Steamship  Line 
recover? 

BTTUNG  OOUBT  CASE 

Armour  vs.  Transatlantic  Fire  Insurance  Company, 
Volume  90  New  York  Reports,  Page  450. 

The  Trans-Atlantic  Fire  Insurance  Company  issued 
a  policy  of  insurance  upon  Armour's  warehouse  in 
Chicago.  By  the  terms  of  the  policy,  other  insurance 
was  permitted  upon  the  same  warehouse  without 
notice  to  the  company,  and  it  was  provided  that  all 
losses  should  be  apportioned  on  the  whole  sum  insured. 
It  was  further  provided  in  the  policy  that  any  misre- 
presentations whatever  should  void  the  policy.  Ar- 
mour's  agent  who  applied  for  the  policy,  stated  that 
there  was  insurance  amounting  to  $2,000,000  upon  the 
warehouse.  There  was,  in  fact,  only  $30,000,  though 
the  agent  honestly  believed  that  there  was  $2,000,000 
as  stated.  The  warehouse  was  destroyed  by  fire,  and 
this  action  was  brought.  The  insurance  company  con- 
tended that  misrepresentation,  however  honestly  made, 
voided  the  policy. 

Mr.  Justice  Rapallo  said:  "A  material  misrepre- 
sentation by  the  agent  for  effecting  the  insurance  will 
defeat  it,  though  not  known  to  him,  and  though  made 
without  any  fraudulent  intent  on  the  part  of  the  agent 
to  the  same  extent  as  though  made  by  the  assured  him- 
self.'' 

Justice  Story  says:  **A  false  representation  of  a 
material  fact  is,  according  to  well  settled  principles, 
sufficient  to  void  a  policy  of  insurance  underwritten  on 
the  fact  thereof,  whether  the  false  representation  be 
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by  mistake  or  design."    Judgment  was  given  for  the 
insurance  company. 

EXJUNG  LAW 
Story  Case  Answer 

Where  the  company  propounds  definite  questions  to 
the  applicant,  and  the  information  sought  by  those 
questions  is  material  to  the  risk  which  the  company  is 
taking,  the  insured  cannot  defend  the  consequences  of 
false  statements,  on  the  ground  that  he  made  them  in 
good  faith,  believing  that  they  were  true.  He  must,  at 
his  peril,  answer  correctly.  The  company  seeks  such 
information,  in  order  to  determine  whether  it  is  will- 
ing to  take  the  risk.  If  the  information  is  so  material 
that  it  influences  the  company  to  take  a  risk  which  it 
would  not  have  taken  had  it  known  the  truth,  the  con- 
sequences of  such  false  statements  should  justly  fall 
on  the  one  who  made  them,  even  though  he  acted  in 
good  faith. 

This  is  the  state  of  facts  in  the  Story  Case.  The 
risk  taken  by  the  insurance  company  was  considerably 
greater  than  it  had  anticipated  from  the  agent's  erron- 
eous description  of  the  property.  The  policy  is  there- 
fore void. 


2.    Warranties 

a.     Statements  of  Opinion 

STOBY  CASE 

When  Mr.  Silas  Arthur  applied  for  insurance  on  his 
property,  a  frame  house,  the  company  asked  certain 
questions ;  among  others  was  the  question  as  to  the  dis- 
tance of  his  property  from  other  frame  buildings.  Mr. 
Arthur  answered  that  the  only  buildings  dangerously 
near  were  two  others  like  his  own  and  a  shed,  but  that 
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the  burning  of  the  latter  could  not  endanger  his  house. 
The  insured  property  was  destroyed  by  fire,  which 
originated  in  the  shed.  The  company  denies  liability 
on  the  ground  that  Mr.  Arthur  had  warranted  that  the 
burning  of  the  shed  would  not  affect  his  residence.  Is 
this  position  sound  ? 

BULING  C0X7BT  CASE 

National  Bank  vs.  The  Insurance  Company,  Volume 
95,  United  States  Reports,  Page  675. 

W.  D.  Oldliam  was  the  owner  of  certain  mill  prop- 
erty, including  a  building  and  machinery.  He  applied 
to  the  defendant  company  for  insurance  on  this  prop- 
erty. In  the  application  which  he  was  requested  to  fill 
out,  among  other  things,  he  was  required  to  state  sepa- 
rately *'the  estimated  value  of  personal  property  and 
of  the  building  to  be  insured — ^the  value  being  esti- 
mated by  the  applicant.*'  Oldham  estimated  the  value 
of  the  building  at  $15,000  and  the  machinery  at  $15,000. 
The  policy  was  issued  in  which  it  was  stated  that  the 
application  and  all  matters  therein  contained,  were  a 
part  of  the  policy,  and  constituted  warranties  on  the 
part  of  Oldham.  The  building  was  destroyed  by  fire, 
and  this  action  was  brought  by  the  National  Bank  as 
assignee  of  Oldham.  By  way  of  defense,  the  company 
showed  that  the  estimates  placed  upon  the  prop- 
erty were  not  true  and  accurate :  that  the  building  was 
worth  only  about  $8,000,  and  the  machinery,  $12,000. 

Mr.  Justice  Harlan  said:  "It  will  be  observed  from 
an  examination  of  the  questions  propounded  to  the 
insured,  that  among  other  things  he  was  asked  whether 
the  building  was  stone,  or  brick,  or  wood,  etc.  These 
and  similar  questions  refer  to  matters  of  which  the  in- 
sured had  actual  knowledge,  or  about  which  he  might 
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with  propriety  be  required  to  speak  with  perfect 
accuracy.  They  are  matters  capable  of  precise  ascer- 
tainment, and  in  no  sense  depending  upon  estimate, 
opinion,  or  mere  probability.  But  his  situation  and 
duty  were  wholly  different  when  required  to  state  the 
cash  value  of  his  property.  He  was  required  to  give 
its  "estimated  value. '*  His  answers  concerning  such 
value  were,  in  one  sense,  and  perhaps  in  every  just 
sense,  only  the  expression  of  an  opinion.  The  ordinary 
list  of  the  value  of  property  is  the  price  it  wall  com- 
mand in  the  market  if  offered  for  sale.  But  that  list 
cannot,  in  the  very  nature  of  the  case,  be  applied  at 
the  time  application  is  made  for  insurance." 

Since  these  estimates  were  made  in  good  faith,  and 
were  not  imreasonable  under  the  circumstances,  the 
court  was  of  the  opinion  that  the  policy  was  not  voided. 
Judgment  was  given  for  the  National  Bank. 

EUUNG  LAW 
Story  Case  Answer 

A  warranty  is  a  part  of  the  contract  of  insurance 
itself.  While  a  representation  is  a  statement  made 
while  the  contract  is  being  made,  a  warranty  must 
be  in  the  contract  of  insurance,  or  in  the  application, 
and  referred  to  in  the  policy,  and  made  a  part  of  the 
policy.  Warranties  usually  follow  in  a  statement  be- 
ginning, '*I  warrant.''  A  warranty  must  be  strictly 
complied  with  by  the  insured.  Because  of  this,  there 
is  a  tendency  on  the  part  of  the  courts  to  construe 
statements  as  representations,  and  not  as  warranties, 
unless  it  is  very  clear  that  they  were  intended  to  form 
a  part  of  the  contract. 

As  a  general  rule,  when  the  company  asks  for  in- 
formation which  must  of  necessity  be  a  matter  of  opin- 
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ion,  the  courts  are  liberal  with  the  answers  made  by 
the  insured.  Persons  may  reasonably  differ  over  the 
value  of  property,  or  other  matters  of  opinions,  and 
the  courts  will  not  declare  void  a  policy  in  such  cases 
unless  the  answers  are  unreasonable  or  made  in  bad 
faith  to  deceive  the  company. 

In  the  Story  Case,  the  company  cannot  escape  lia- 
bility on  the  ground  that  Mr.  Arthur  warranted  that 
the  shed  would  not  be  dangerous  to  his  house.  Such 
a  statement  could,  in  the  nature  of  things,  be  no  more 
than  an  opinion  for  an  expression  of  which  the  policy 
cannot  be  voided. 

STORY  CASE 

b.    Illustrative  Language  Held  a  Warranty 

STOBY  CASE 

The  Hartford  Fire  Insurance  Company  issued  a  pol- 
icy to  Mr.  John  Hopkins  upon  ten  thousand  barrels  of 
turpentine  in  his  warehouse  in  Memphis,  Tennessee. 
The  application  and  the  policy  each  stated  that  "the 
stock  of  turpentine  is  to  be  closely  guarded  by  a  watch- 
man who  dares  not  smoke.'*  The  turpentine  was  de- 
stroyed by  fire  originating  from  a  cigarette  stub 
throwTi  away  by  the  night  watchman.  The  company 
refused  payment,  assigning  as  a  reason  that  the  state- 
ments made  in  the  application  and  the  policy,  calling 
for  a  watchman  who  did  not  smoke,  was  a  warranty. 
Is  this  a  defense  that  wiU  prevent  recovery  on  the 
policy? 

EUUNG  COUET  CASE  No.  1 

Stout  vs.  Fire  Insurance  Company  of  New  Haven, 
Volume  12,  lotva  Reports,  Page  371. 

"William  Longhurst  was  the  owner  of  a  building  in 
Dubuque,    Iowa,    insured    by    the    company    herein. 
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against  damages  by  fire.  This  policy  contained  the 
following  statement:  **In  consideration  of  one  hun- 
dred dollars,  the  company  insures  William  Longhurst 
against  loss  or  damage  by  fire,  to  the  amount  of  $5,000 
on  the  five-story  brick  building  and  the  three-story 
addition,  known  as  the  Lawrence  Block,  occupied  for 
stores  below,  the  upper  portion  to  remain  unoccupied 
during  the  continuance  of  the  policy."  The  building 
was  destroyed  by  fire,  and  Stout,  to  whom  Longhurst 
had  previously  assigned  the  policy  with  the  consent  of 
the  company,  brings  this  action. 

The  company  showed  that  the  upper  story  had  fre- 
quently been  used  as  a  dance  hall  during  the  contin- 
uance of  the  policy  and  that  this  constituted  a  breach 
of  the  warranty  that  the  upper  stories  would  be  unoc- 
cupied. Stout  contended  that  these  were  only  words  of 
description  and  were  not  words  constituting  a  war- 
ranty. 

Decision:  The  court  was  of  the  opinion  that  the 
words  in  the  policy  were  more  than  words  merely  de- 
scriptive; that  they  constituted  an  affirmative  war- 
ranty that  the  upper  stories  were  not  occupied  and 
would  not  be  occupied  during  the  continuance  of  the 
policy  of  the  building. 

Held  that  the  language  used  was  a  warranty,  and  no 
recovery  could  be  had  on  the  policy. 

BULING  COXTBT  CASE  No.  2 

Frishie  vs.  Fayette  Mutual  Insurance  Company, 
Volume  27,  Pennsylvania  Reports,  Page  325. 

The  insurance  company  issued  a  policy  of  insurance 
to  Frisbie,  in  the  sum  of  $1500,  upon  a  stock  of  dry 
goods  and  groceries,  against  loss  by  fire.  In  the  appli- 
cation, the  following  statements  were  made:    "Appli- 
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cation  of  Orton  Frisbie,  of  Dunbar  Township,  in  the 
County  of  Fayette,  for  insurance,  etc.,  against  fire,  by 
the  Fayette  County  Mutual  Fire  Insurance  Company 
for  the  sum  of  $1500,  to-wit :  on  his  stock  of  merchan- 
dise, to-wit :  $1200  on  dry  goods  kept  in  a  frame  plas- 
tered storehouse  24x24  feet,  one  and  one-half  stories 
high ;  merchandise  kept  on  the  first  floor,  and  groceries 
in  the  storeroom  and  cellar;  said  store  attended  by 
applicant  and  clerk;  clerk  sleeps  in  the  store,"  etc. 
The  building  was  destroyed  by  fire,  and  this  was  an 
action  to  recover  for  the  same.  It  was  contended  by 
the  company  that  the  words,  **  clerk  sleeps  in  the 
store,"  were  a  warranty,  and  that,  as  no  clerk  was 
sleeping  in  the  store  on  the  night  the  fire  occurred, 
the  policy  was  forfeited. 

Mr.  Justice  Lawrie  said:  "These  words  have  not 
the  form  of  a  warranty;  they  speak  of  present  time, 
and  not  for  the  future,  and  are  placed  in  no  connec- 
tion that  leads  to  a  belief  that  they  were  intended  for 
a  future  state  of  affairs.  They  stand  in  the  midst  of 
a  description  of  the  merchandise  insured,  and  of  the 
house  in  which  they  were,  and  when  we  notice,  in  addi- 
tion, that  one  question  in  such  cases  always  is,  'How  is 
the  house  occupied?'  we  cannot  avoid  the  inclination 
to  believe  that  these  words  were  inserted  as  descrip- 
tion and  not  as  warranty."  Judgment  was  given  for 
Frisbie. 

EUUNG  LAW 
Story  Case  Answer 

Frequently,  a  policy  will  contain  many  matters 
which  are  merely  descriptive,  and  are  not  intended  to 
be  warranties.  In  respect  to  such  statements,  it  is 
not  required  that  they  be  strictly  accurate  as  in  the 
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case  where  such  statements  are  warranties.  If  the 
property  insured  has  been  reasonably  described  other- 
wise, and  if  the  information  might  reasonably  influence 
the  company  in  accepting  the  risk,  it  is  generally  held 
that  such  statements  are  warranties  and  not  mere  de- 
scriptive statements.  It  is  difficult  to  tell  in  all  cases 
whether  it  is  a  matter  of  description  or  whether  the 
statements  really  constitute  a  warranty.  Each  case 
must  be  determined  on  its  own  facts.  The  criterion  is 
whether  or  not  the  court  or  jury  is  of  the  opinion 
that  the  statement  made  had  influenced  the  company  in 
originally  accepting  the  risk. 

Observe  that,  in  the  Story  Case,  it  was  important 
for  the  insurance  company  that  a  watchman  be  placed 
in  charge  of  the  inflammable  property  who  did  not 
carry  fire.  It  is  obvious  that  the  company  was  taking 
a  much  greater  risk  than  it  had  agreed  upon.  The 
policy  is  void,  because  of  the  breach  of  a  promissory 
warranty. 


E.    Friendly  or  Hostile  Fires 
8T0BY  CASE 

The  Western  Sugar  Refining  Company  had  its  plant 
insured  with  the  Guaranty  Insurance  Company. 
Owing  to  the  misconduct  of  striking  employees  of  the 
refining  company,  a  flue  of  an  oven  in  the  drying  room 
was  closed  from  one  Saturday  until  Monday,  resulting 
in  the  loss  of  all  the  sugar  in  that  room.  This  loss, 
amounting  to  $10,000,  was  due  to  the  smoke  which 
worked  through  the  mill.  This  was  covered  by  the  in- 
surance policy  and  the  refining  company  demanded 
payment  from  the  insurance  company.  The  insurance 
company  refused  to  pay,  on  the  ground  that  there  was 
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no  fire,  except  the  fire  the  company  intended  to  have  in 
the  heating  plant,  and  that  the  utmost  that  could  be 
said  was  that  the  fire  had  done  something  that  it  was 
not  intended  it  should  do.  Also,  it  was  maintained  that 
the  fact  that  the  flue  was  closed  by  striking  employees 
was  immaterial.    Are  these  defenses  good! 

EUUNG  COITET  CASE 

American  Towing  Company  vs.  Insurance  Company, 
Volume  74,  Maryland  Reports,  Page  25. 

A  fireman  working  for  the  American  Towing  Com- 
pany negligently  let  the  water  run  out  of  the  pipes 
in  one  of  its  boilers  while  the  fire  therein  was  still 
going.  Because  of  this,  the  boiler  was  ruined.  The 
American  Towing  Company  brought  this  case  to  re- 
cover insurance  for  the  loss  of  the  boiler. 

The  opinion  of  the  court:  The  fire  did  not  go  be- 
yond the  boiler,  and,  therefore,  was  the  fire  intended 
by  the  insured.  This  intended  fire  produced  unin- 
tended losses,  which  cannot  be  recovered  under  a  fire 
insurance  policy. 

BUUNGLAW 
Story  Case  Answer 
The  distinction  between  a  friendly  and  unfriendly 
fire  is  an  obvious  one.  A  friendly  fire  is  one  which 
may  incidentally  cause  a  loss,  but  was  itself  intended 
to  burn.  This  is  illustrated  by  the  following  case, 
Way  vs.  Insurance  Company,  Volume  166,  Massa- 
chusetts Reports,  Page  67:  The  insured  set  fire  to  a 
quantity  of  papers  that  he  had  in  his  stove,  with  the 
intention  of  destroying  them.  The  intense  heat  from 
the  papers  caught  fire  to  the  soot  in  the  chimney,  dam- 
aging the  inside  of  the  chimney.  This  fire  in  the  chim- 
ney was  held  to  be  a  hostile  fire  and  the  loss  was  re- 
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coverable.  In  the  Story  Case,  the  fire  in  the  oven  was 
intended  by  the  company;  there  was  no  further  com- 
bustion elsewhere,  although  smoke  escaped  and  caused 
damage.    There  can  be  no  recovery  on  the  policy. 

Any  fire  set  by  a  third  person,  although  it  may  be 
intended  by  him,  is  as  regards  the  insured,  a  hostile 
fire,  and  of  course  there  can  be  recovery  for  damage 
caused  thereby.  Since,  however,  in  the  Story  Case,  the 
fire  never  became  hostile,  this  point  is  not  material  to 
the  case. 


Sales 

I.    THE  GENERAL  NATURE  OF  THE  CONTRACT 
A.     Sales  at  Common  Law 
STOBY  CASE 

Sam  Bernstein,  a  junk  dealer,  had  several  tons  of 
scrap-iron  piled  in  his  yard.  The  Western  Molten 
Mills  Company  sent  its  purchasing  agent  to  examine 
the  scrap-iron  and  make  a  contract  for  its  purchase. 
The  parties  entered  into  a  contract,  whereby  Bernstein 
agreed  to  sell  the  pile  of  scrap-iron  for  $5  per  ton. 
Bernstein  agreed  to  load  the  iron ;  the  Western  Molten 
Mills  Company  agreed  to  pay  the  freight  and  weigh  it 
at  the  Molten  Mills  plant,  after  the  silt  had  been  re- 
moved. After  the  iron  was  loaded,  ready  for  ship- 
ment, Bernstein  had  an  opportunity  to  make  a  bargain 
at  $6  per  ton,  and  sold  it  to  W.  H.  Mead.  The  West- 
ern Molten  Mills  Company  claim  title  to  the  iron  and 
sue  Bernstein  for  conversion.  Did  Bernstein  have  title 
to  the  iron  when  he  sold  it  to  Mead? 

BUUNG  COURT  CASE 

Standard  Oil  Company  vs.  Hatch,  Volume  100, 
United  States  Reports,  Page  124. 

John  and  Alfred  Merritt  entered  into  a  contract  with 
the  Standard  Oil  Company  by  which  they  agreed  to 
manufacture  a  quantity  of  staves,  and  to  pile  them  on 
land,  adjoining  their  mill.  In  the  contract  it  was  pro- 
vided that  the  staves  should  be  counted  each  week.  It 
was  also  agreed  that,  at  the  end  of  each  week,  the  oil 
company  should  be  under  obligation  to  the  Merritts 
to  pay  for  the  work  which  was  done :  and  that,  as  to 
the  staves  which  were  counted  the  contract  should  be 
deemed  completed.  Before  the  total  number  had  been 
sawed,  and  before  payment  had  been  made  in  full, 
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Hatch,  who  was  a  creditor  of  the  Merritts,  caused  an 
execution  to  issue,  and  a  levy  made  upon  the  staves 
which  had  been  counted  and  piled.  This  was  an  action 
by  the  oil  company  to  recover  the  staves  from  Hatch. 

Hatch  contended  that  the  title  to  the  staves  was  in 
the  Merritts,  and  that  his  levy  was  good,  as  against 
any  claim  which  the  oil  company  had.  He  contended 
the  oil  company  had  merely  a  mortgage  which  was  not 
enf  orcible,  because  not  recorded  as  required  by  law. 

Mr.  Justice  Clifford  said:  "Nothing  was  required 
at  Common  Law  to  give  validity  to  a  sale  of  personal 
property,  except  the  mutual  assent  that  the  one  should 
transfer  the  absolute  property  in  the  thing,  to  the 
other,  for  a  money  price.  The  contract  was  considered 
as  completely  proven  and  binding  on  both  parties.  If 
the  property,  by  the  terms  of  the  agreement,  passed 
immediately  to  the  buyer,  the  contract  was  deemed  a 
bargain  and  sale ;  but  if  the  property  in  the  thing  sold 
was  to  remain  for  a  time  in  the  seller,  and  only  to 
pass  to  the  buyer  at  a  future  time  or  on  certain  con- 
ditions inconsistent  with  its  immediate  transfer,  the 
contract  was  deemed  an  executory  one. 

The  court  was  of  the  opinion  that  title  to  the  staves, 
which  were  coxmted  and  piled,  had  passed  to  the  oil 
company,  and,  therefore.  Hatch  received  no  interest 
by  his  execution  and  levy."  Judgment  was  given  for 
the  oil  company. 

EULINQ  LAW 

Story  Case  Answer 

At  Common  Law,  no  formalities  were  necessary,  in 

order  to  make  a  sale.    It  was  necessary  merely  that 

the  seller  should  intend  to  sell,  and  the  buyer  intend 

to  buy,  a  given  article.    It  was  not  required,  that  it 
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should  be  evidenced  by  writing,  or  that  payment  should 
be  made,  or  that  the  article  sold  should  be  delivered. 
The  intention  of  the  parties,  at  Common  Law,  was  the 
index  of  the  passage  of  title,  and  this  intention  to  sell 
could  be  disproven  only  by  circumstances  which  indi- 
cated that  there  was  no  sale,  but  that  the  passage  of 
title  depended  on  some  subsequent  act. 

In  the  Story  Case,  it  might  seem  that,  inasmuch  as 
the  iron  had  not  yet  been  delivered,  weighed,  and  paid 
for,  there  was  no  sale.  At  Common  Law,  however,  the 
weighing,  delivery,  and  payment  were  not  intended  to 
have  any  effect  upon  the  passage  of  title.  If  it  should 
be  known  that  the  seller  intended  to  sell  and  the  buyer 
intended  to  buy  at  the  time  the  agreement  was  made, 
then  it  followed  that  the  sale  was  consummated  and 
title  passed  at  that  time.  Consequently,  Bernstein  did 
that  which  he  had  no  legal  right  to  do,  under  Common 
Law,  when  he  sold  the  iron  to  Mead,  and  he  must 
be  held  for  conversion. 


B.     Distinction  Between  a  Sale  and  Other  Transactions 
1.     Sale  and  Barter 
STOET  CASE 

Harry  Moreland  owned  a  Ford  automobile  which  he 
desired  to  dispose  of.  He  told  his  chauffeur.  Max 
Plununer,  that  if  he  would  find  a  buyer  for  the  machine 
he  should  have  a  commission  of  $25.  Plummer  found 
an  opportunity  to  trade  the  Ford  for  a  Maxwell  and, 
thinking  that  this  would  be  a  bargain,  he  made  the 
trade  and  now  requests  Moreland  to  pay  him  the  $25 
commission.     Should  Moreland  pay  the  commission? 

BUUNG  COUBT  CASE 

State  vs.  Gillam,  Volume  2,  Southwestern  Reports, 
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Page  185 ;  Volume  47 j  Arkansas  Reports,  Page  555. 

Gillam  was  indicted  for  selling  liquor  to  a  minor, 
without  the  consent  of  his  parent  or  guardian,  and 
was  convicted.  It  was  shown  that  the  minor  gave  some 
money  to  a  negro  to  purchase  the  liquor  for  him.  The 
negro  followed  instructions  and  brought  the  drink  to 
the  minor.  The  liquor,  it  seems,  was  not  to  the  minor 's 
taste,  and  he  himself  returned  in  person  and  exchanged 
it  for  a  different  brand.  Gillam  was  not  aware  of  the 
fact  that  this  was  the  same  whiskey  which  he  had,  a 
few  hours  earlier,  sold  to  the  negro  for  the  infant.  Gil- 
lam contended  that  he  was  illegally  convicted,  because 
the  law  forbade  only  "selling"  liquor  to  a  minor. 

Mr.  Chief  Justice  Cockrill  said :  *  *  The  statute  makes 
it  a  penal  offense  for  any  one  "to  sell,  exchange,  give, 
barter,  or  dispose  of  any  spirituous  liquors  or  wine  to 
an  Indian,*'  but  when  the  subject  of  minors  is  dealt 
with,  we  find  that  the  legislature  has  chosen  to  extend 
the  prohibition  to  the  single  act  of  "selling."  "Where 
one  commodity  is  exchanged  for  another  of  the  same 
kind  or  a  different  kind,  without  agreement  as  to  price, 
or  reference  to  money  payment,  the  transaction  is  not 
a  sale,  but  a  barter  or  exchange."  Judgment  was 
given  that  the  prisoner,  Gillam,  should  have  a  new 
trial. 

RULING  LAW 

Story  Case  Answer 

A  sale  may  be  defined  as  an  agreement  for  the  trans- 
fer of  the  whole  o^Tiership  in  a  given  article  for  a  con- 
sideration, called  a  price  in  money,  or  measured  in 
money  value.  Stated  in  other  words,  it  is  a  transac- 
tion by  which  the  one  person,  the  seller,  agrees  to  part 
with  his  ownership  in  given  property  to  another  who 
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agrees  to  receive  that  ownership  and  make  payment 
therefor.  Now  a  barter  is  quite  different.  It  is  a 
transaction  whereby  one  person  agrees  to  exchange  his 
ownership  in  one  article  of  property  for  the  ownership 
of  another  article  of  property;  it  is  a  mere  exchange 
of  personal  property. 

An  exchange  in  ownership  was  made,  in  the  Story 
Case,  but  it  was  an  exchange  merely,  not  a  sale.  No 
price  in  money  was  paid ;  there  was  merely  an  exchange 
in  ownership  of  two  articles  of  personal  property. 
Moreland  told  Plummer  that  he  might  have  a  commis- 
sion of  $25  on  the  *'sale"  of  the  machine.  Failing 
to  comply  with  the  terms  of  the  agreement  by  making 
an  exchange  or  barter,  rather  than  a  sale,  Plummer 
is  not  entitled  to  the  $25  commission. 


2.     Sale  and  Bailment 
STOET  CASE 

James  Ferris  left  an  Indian  motorcycle  with  the 
Flying  Merkel  Repair  Company  to  be  overhauled  and 
repaired.  The  following  day  Jolm  Adams  instituted 
an  action  against  the  Flying  Merkel  Company  to  re- 
cover $200  for  rent  of  the  building  which  the  company 
occupied,  and  levied  an  attachment  on  the  Flying  Mer- 
kel shop,  causing  the  shop  to  be  closed  and  locked. 
Ferris  notified  the  constable  that  his  motorcycle  was 
in  the  shop,  and  he  desired  to  remove  it.  The  constable 
asked  Adams  what  he  desired  to  do  about  the  matter, 
and  Adams  said,  "Tell  Ferris  that  I  intend  to  get  my 
money  out  of  that  place,  and  that  if  he  has  any  prop- 
erty in  the  shop,  that  is  a  matter  for  him  to  settle  with 
the  Flying  Merkel  people."  Did  Adams  understand 
his  legal  rights  in  the  matter? 
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BXTUNG  COUBT  CASE 

Foster  vs.  Pettihone,  Volume  7,  New  York  Reports, 
Page  433. 

Brown  entered  into  a  contract  with  Foster,  who  was 
a  miller,  in  reference  to  the  grinding  of  some  wheat 
into  flour.  Brown  was  to  deliver  30,000  bushels  to  Fos- 
ter, 15,000  bushels  to  be  ground  in  season  and  to  be 
shipped  east  in  that  fall,  and  15,000  in  the  winter.  Fos- 
ter agreed  to  deliver  to  Brown  one  bushel  of  superfine 
flour  for  each  five  bushels  of  wheat  so  delivered.  The 
flour  had  been  manufactured,  and  was  shipped  by 
Foster  by  boat  in  accordance  with  the  terms  of  the 
contract.  The  ship,  however,  was  frozen  in  at  Monte- 
zuma, and  the  cargo  stored  with  one  Baker.  Now, 
Brown  came  in  and  claimed  the  flour  as  his  own. 
Baker  refused  to  release  the  cargo.  Brown  then  sued 
out  a  writ  of  replevin.  Pettibone,  the  sheriff  by  virtue 
of  this  writ,  seized  the  flour.  Foster  now  sues  Petti- 
bone, the  sheriff,  for  illegally  seizing  this  flour. 

It  was  contended  by  Foster  that  the  transaction  be- 
tween himself  and  Brown  was  a  sale,  and,  therefore, 
title  to  this  flour  was  not  transferred  until  the  flour  had 
been  delivered.  If  this  be  so,  obviously  Pettibone  had 
no  right  to  take  the  flour  from  Baker. 

Mr.  Chief  Justice  Ruggles  said:  *'This  controversy 
arises  upon  a  contract  in  relation  to  wheat,  between 
a  merchant  and  miller,  and  it  is  one  of  the  many  cases 
concerning  the  same  subject  matter,  in  which  it  is 
somewhat  difficult  to  determine  whether  the  parties 
intended  to  make  a  contract  of  sale  or  of  bailment.  The 
distinction  between  a  bailment  and  a  sale  is  correctly 
laid  down  by  Bronson,  Chief  Justice,  in  Mailer y  vs. 
Willis,  Volume  4,  New  York,  Page  85,  in  these  words : 
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'When  the  identical  thing  delivered,  although  in  an 
altered  form,  is  to  be  restored,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is  not  changed; 
but  when  there  is  no  obligation  to  restore  the  specific 
article,  and  the  receiver  is  at  liberty  to  return  another 
thing  of  equal  value,  he  becomes  a  debtor  to  make  the 
return,  and  the  title  of  the  property  is  changed;  it  is 
a  sale/  " 

The  court  was  of  the  opinion  that  the  facts  here  con- 
stituted only  a  bailment,  since  the  identical  property 
should  be  returned;  title  to  the  flour  remained  in 
Brown,  and  Pettibone  was  justified  in  taking  the  flour 
from  Baker.    Judgment  was  given  for  Pettibone. 

EULING  LAW 

Story  Case  Answer 

A  sale  is  distinguished  from  a  bailment  in  this,  that 
the  bailor,  the  one  who  bails  the  property,  passes  pos- 
session to  the  bailee  only  for  some  specified  purpose ; 
whereas,  the  seller  passes  absolutely  the  ownership  of 
the  property,  to  the  buyer.  The  bailor,  of  course,  will 
be  entitled  to  regain  possession  when  the  purpose  of 
the  bailment  has  been  fulfilled ;  whereas  the  seller,  hav- 
ing released  all  ownership  in  the  property,  is  not 
entitled,  thereafter,  to  possession  of  the  property.  A 
bailment  may  be  made  for  the  purpose  of  safe  keep- 
ing of  property,  or  it  may  be  made  for  the  purpose 
of  having  the  property  repaired  or  altered.  In  any 
case,  the  bailor  is  entitled  to  repossess  himself  of  the 
property  when  the  bailment  terminates. 

The  motorcycle,  in  the  Story  Case,  was  left  by  Ferris 
in  the  care  of  the  Flying  Merkel  Company  to  be  re- 
paired and  returned.  The  title  to  the  motorcycle  re- 
mained in  Ferris,  and  Adams  did  not  understand  his 
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legal  rights  when  he  said  that  Ferris  would  be  obliged 
to  depend  upon  the  Flying  Merkel  people  for  relief, 
for  Adams  was  opening  himself  to  liability,  for  attach- 
ing property  to  which  the  Flying  Merkel  Company  had 
no  title,  but  of  which  they  were  merely  bailees. 


C.     Sales  Classified 

1.    Conditional  Sales 

a.     Condition  Precedent 

STOBY  CASE 

James  Wiley,  a  boat  builder,  had  a  motorboat  which 
he  claimed  could  attain  a  speed  of  thirty-five  miles  an 
hour.  Walter  Desmond  liked  the  boat  very  much  and 
had  expressed  a  desire  to  buy  it,  but  he  doubted 
greatly  whether  it  could  make  the  time  which  Wiley 
claimed  for  it.  Finally,  they  agreed  that  Desmond 
should  have  the  boat  for  $150,  if,  upon  trial,  it  showed 
a  speed  of  thirty-five  miles  an  hour.  It  developed  that 
Wiley  was  ''boosting'*  his  boat  without  really  believ- 
ing that  it  could  run  at  the  speed  he  claimed  and,  when 
upon  trial,  it  reached  a  speed  of  thirty-seven  miles  an 
hour,  he  refused  to  sell  for  the  price  agreed  upon. 
Desmond  tendered  the  $150  and  demanded  the  boat. 
Should  he  have  it? 

BUIiING  COUBT  CASE 

Hunt  vs.  Wyman,  Volume  100,  Massachusetts  Re- 
ports, Page  198. 

Hunt  had  a  horse  for  sale,  and  one  day,  Wyman 
examined  it  and  inquired  the  price.  Hunt  made  an 
offer  of  $250.  Nothing  further  was  said  about  the 
price,  but  Wyman  asked  if  he  might  take  the  horse 
out  and  try  it,  promising  to  return  it  in  perfect  con- 
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dition,  in  case  he  did  not  like  the  animal.  Hunt  agreed 
to  permit  Wyman  to  try  the  horse  as  requested.  A 
servant  was  sent  for  it  on  the  following  day.  With- 
out any  fault  on  the  part  of  the  servant,  the  horse 
escaped,  ran  away,  and  was  severely  injured.  Under 
this  state  of  affairs,  when  the  horse  was  not  returned. 
Hunt  sued  Wyman  for  the  price  of  it. 

Wyman  contended  that  the  title  to  the  horse  had  not 
passed  to  him;  that  this  was  a  bailment  until  a  sale 
had  been  perfected  involving  the  condition  precedent. 
Since  the  condition  was  made  impossible  of  perform- 
ance, he  was  under  no  further  obligation  in  respect  to 
the  horse. 

Mr.  Justice  Wells  said:  "Upon  the  facts  stated  in 
this  case,  there  was  a  bailment  and  not  a  sale  of  the 
horse.  The  only  contract,  aside  from  the  obligation 
implied  by  law,  must  be  derived  from  the  statements 
of  the  defendant,  that  if  the  plaintiff  **  would  let  him 
take  the  horse  and  try  it,  if  he  did  not  like  it  he  would 
return  it  in  as  good  condition  as  he  got  it."  This  con- 
tract, it  is  true,  is  silent  as  to  what  was  to  take  place, 
if  he  should  like  it,  or  if  he  should  not  return  it.  It 
may  perhaps  be  fairly  inferred  that  the  intent  was 
that  if  he  did  like  the  horse  he  was  to  become  owner 
at  the  price  named.  But,  even  if  that  were  expressed, 
the  sale  would  not  take  effect  until  the  defendant 
should  determine  the  question  of  his  liking.  An  option 
to  purchase  if  he  liked  is  essentially  different  from  an 
option  to  return  a  purchase  if  he  should  not  like  it. 
In  one  case,  the  title  will  not  pass  until  the  option  is 
determined;  in  the  other,  the  property  passes  at  once, 
subject  to  the  right  to  rescind  and  return."  Judg- 
ment was  given  for  Wyman. 
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BXTLmaLAW 
Story  Case  Answer 

A  sale  may  be  conditional  or  absolute ;  an  absolute  sale 
is  one  in  which  title  has  passed  absolutely  and  noth- 
ing, save  the  mutual  agreement  of  the  parties,  will 
revest  the  title  in  the  seller.  A  conditional  sale,  how- 
ever, is  one  in  which  finality  of  the  sale  depends  upon 
the  happening  or  non-happening  of  a  given  condition. 
The  condition  may  be  precedent  or  subsequent.  A  sale 
upon  a  condition  precedent  is  one  in  which  title  has 
not  passed  and  will  not  pass  imtil  some  specified  con- 
dition happens,  or  has  been  fulfilled.  A  says  to  B: 
**I  will  buy  your  horse,  provided  he  is  gentle.*'  In 
this  case,  no  title  to  the  horse  will  pass  until  it  is 
shown  that  the  horse  is  gentle ;  accordingly,  the  fact  of 
the  gentleness  of  the  horse,  as  yet  unproved,  is  a  con- 
dition precedent  to  the  passing  of  title.  K  the  horse 
is  shown  to  be  gentle,  the  condition  is  performed,  the 
title  passes,  and  the  sale  becomes  absolute. 

In  the  Story  Case,  the  sale  was  conditional  and  the 
element  of  a  bailment  did  not  enter.  There,  Desmond 
agreed  to  buy  the  boat  for  $150,  if  it  attained  a  speed 
of  thirty-five  miles  per  hour.  The  fulfillment  or  non- 
fulfillment of  that  condition  was  to  determine  the  pass- 
age of  title.  Upon  proof  that  the  boat  could  run  at  the 
speed  specified,  the  condition  precedent  to  the  passage 
of  title  was  satisfied.  Wiley  could  have  held  Desmond 
to  his  agreement  to  pay  $150  and,  consequently,  Wiley 
must  abide  by  the  agreement,  upon  Desmond's 
demand. 
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b.    Condition  Subsequent 
STO£Y  CASE 

The  Eastern  General  Supply  Company  entered  into 
a  contract  with  the  Kiverside  Fruit  Canning  Company 
for  the  purchase  of  a  carload  of  canned  peaches.  The 
terms  of  the  contract  required  that  the  peaches  should 
be  of  '^A-1"  quality,  properly  sealed,  labeled,  and 
packed  for  shipment,  and  further  stated,  that  the  pur- 
chasing agent  of  the  Eastern  General  Supply  Company 
*'is  hereby  given  power  to  inspect  the  fruit  so  shipped 
and  to  determine  whether  the  fruit  is  of  the  quality 
required  by  this  contract/'  The  carload  of  fruit  was 
shipped,  but  upon  examination,  large  quantities  were 
found  to  be  of  an  inferior  quality.  The  Eastern  Gen- 
eral Supply  Company  notified  the  Riverside  Fruit 
Canning  Company  that  the  car  was  not  as  per  contract 
and  that  it  would  not  accept  it.  The  Riverside  Fruit 
Canning  Company  telegraphed  its  acknowledgment 
and  stated  that  a  new  carload  would  be  sent  forward 
at  once.  Before  the  new  car  arrived,  the  Eastern  Sup- 
ply Company  sold  the  first  carload  to  the  Red  Star 
Grocery  Company  at  a  greatly  reduced  price.  The 
Riverside  Fruit  Canning  Company  now  sues  the  East- 
ern General  Supply  Company  for  conversion.  Did  the 
Eastern  General  Supply  Company  hold  legal  title  to 
the  carload  of  fruit  when  it  was  sold  to  the  Red  Star 
Grocery  Company? 

RUUNG  COURT  CASE 

James  Bay  vs.  John  L.  Thompson,  Volume  12,  Gush- 
ing Reports,  Massachusetts,  Page  281. 

James  Ray  desired  to  sell  his  horse  to  John  Thomp- 
son. Thompson  agreed  to  purchase  the  horse,  and  to 
return  him  if,  after  a  trial  of  a  few  weeks,  the  horse 
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did  not  prove  satisfactory.  Kay  accepted  this  offer, 
and  the  animal  was  sold  on  the  foregoing  conditions. 
Thompson  greatly  abused  the  horse  during  the  time 
specified,  and  at  the  end  of  the  period,  returned  him, 
claiming  that  the  horse  was  not  satisfactory.  Ray  re- 
fused to  accept  the  horse,  because  of  his  badly  dam- 
aged condition.  Eay  then  brought  this  suit  to  recover 
the  price  agreed  on.  It  was  contended  by  Thompson 
that,  by  the  terms  of  the  contract,  he  was  under  no 
obligation  to  accept  the  horse,  unless  he  proved  satis- 
factory. 

The  court,  in  its  opinion,  said:  *'The  sale  was  on 
a  condition  subsequent;  that  is,  on  condition  that  he 
did  not  elect  to  keep  the  horse,  to  return  him  within 
the  time  specified.  Being  on  a  condition  subsequent, 
the  property  vested  in  the  vendee,  def  esible  only  on  the 
performance  of  the  condition.  If  the  defendant,  in  the 
meantime,  disabled  himself  from  performing  the  con- 
dition, and — ^if  the  horse  was  substantially  injured  by 
the  defendant  by  such  abuse,  he  would  be  so  disabled — 
then  the  sale  becomes  absolute,  the  obligation  to  pay 
the  price  becomes  unconditional,  and  the  plaintiff  is 
entitled  to  recover."  Judgment  was,  therefore,  given 
for  James  Ray. 

EUUNG  LAW 
Story  Case  Answer 
It  has  been  pointed  out  that  in  a  sale  upon  a  con- 
dition precedent,  the  passing  of  title  depends  upon  the 
happening  or  non-happening  of  some  specified  event 
or  condition.  A  sale  on  a  condition  subsequent  is  one 
in  which  title  has  passed,  but  not  absolutely;  it  has 
passed  and  will  continue  in  the  buyer,  provided  some 
event  or  condition  does  or  does  not  happen.     For 
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instance,  A  says  to  B:  *'I  will  buy  your  horse,  but 
will  reserve  the  right  to  return  him  if  he  does  not  suit 
me.'*  Here  title  to  the  horse  will  pass,  but  in  case 
the  horse  does  not  suit  him,  by  their  agreement,  the 
title  will  revert  to  the  seller.  The  happening  of  this 
event,  subsequent  to  the  transaction,  revests  the  title 
in  the  seller  and  relieves  the  buyer  of  any  further  obli- 
gation. 

In  the  Story  Case,  the  Eastern  Supply  Company,  by 
virtue  of  the  contract,  held  title  to  the  carload  of 
peaches  with  power  to  pass  the  title  back  to  the  River- 
side Fruit  Canning  Company,  if  certain  conditions  of 
the  contract  were  not  fulfilled.  The  non-fulfillment  of 
these  conditions  was  the  condition  subsequent  which 
would  revest  title  in  the  Riverside  Fruit  Canning  Com- 
pany, upon  its  election.  Therefore,  by  giving  notice  to 
the  Riverside  Fruit  Canning  Company  of  the  failure 
of  the  conditions,  the  Eastern  Supply  Company  availed 
itself  of  the  condition  subsequent  and,  thereby,  passed 
the  title  back  to  the  Riverside  Fruit  Canning  Com- 
pany. The  sale  to  the  Red  Star  Grocery  Company  was 
a  wrongful  act  on  the  part  of  the  Eastern  General  Sup- 
ply Company,  and  the  action  for  conversion  will  be 
upheld. 


II.    THE  STATUTE  OF  FRAUDS 
Portion  of  the  Statutes  Relating  to  Sales 

The  English  Statute  of  Frauds  was  adopted  in  the 
year  1677.  The  purpose  of  the  statute,  as  its  name 
indicates,  was  to  eliminate,  as  far  as  possible,  frauds 
and  perjuries.  This  purpose  was  sought  to  be  accom- 
plished by  providing  that  certain  important  contracts 
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and  transactions  should  be  reduced  to,  and  evidenced 
by,  writing,  or  evidenced  by  some  other  equally  sig- 
nificant act  or  acts.  In  every  jurisdiction  of  the  United 
States,  the  Statute  of  Frauds  has  been  adopted. 

So  far  as  the  law  of  sales  is  concerned,  we  are  here 
interested  only  in  the  seventeenth  section.  The  seven- 
teenth section  in  the  English  Statute  is  as  follows: 
* '  No  contract  for  the  sale  of  any  goods,  wares,  or  mer- 
chandise, for  the  price  of  £10  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  parts  of  the  goods  so  sold,  and  actually  receive 
the  same  or  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  lawfully  authorized." 

Statutes  to  this  effect  are  in  force  in  the  following 
states  and  territories ;  if  the  contracts  are  for  less  than 
the  amount  stated,  the  contracts  need  not  be  in  writing 
to  be  enforcible :  Alaska  ($50) ;  Arizona  ($500) ; 
Arkansas  ($30) ;  California  ($200) ;  Colorado  ($50) ; 
Florida  (of  any  amount) ;  Georgia  ($50) ;  Idaho 
($200) ;  Indiana  ($50) ;  Indian  Territory  ($30) ;  Iowa 
(of  any  amount) ;  Maine  ($30) ;  Maryland  ($50) ;  Mis- 
sissippi ($50) ;  Missouri  ($30) ;  Montana  ($200) ; 
Nebraska  ($50) ;  Nevada  ($50) ;  New  Jersey  ($500) ; 
New  Hampshire  ($33);  New  York  ($50);  North 
Dakota  ($50);  Ohio  ($2500);  Oklahoma  ($50);  Ore- 
gon ($50);  Khode  Island  ($500);  South  Carolina 
($50);  South  Dakota  ($50);  Utah  ($200);  Vermont 
($40) ;  Washington  ($50) ;  Wisconsin  ($50) ;  Wyom- 
ing ($50).  In  the  following  states  there  is  not  at  pres- 
ent any  such  law  in  force:    Alabama,  Delaware,  Illi- 
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nois,  Kansas,  Kentucky,  Louisiana,  New  Mexico,  North 
Carolina,  Pennsylvania,  Tennessee,  Texas,  Virginia, 
and  West  Virginia. 


A.     Goods,  Wares  and  Merchandise 
STOKY  CASE 

Alex  Johnson,  a  fruit  grower,  entered  into  an  oral 
agreement  with  Martin  Bojuton,  whereby  Johnson 
agreed  to  sell  and  Boynton  agreed  to  buy,  for  the  sum 
of  $2,000,  the  1914  crop  of  pears  which  should  grow 
in  Johnson's  ten-acre  orchard,  To  secure  the  agree- 
ment, Boynton  made  a  deposit  of  $100.  Boynton,  sub- 
sequently, refused  to  complete  the  transaction  and 
Johnson  was  forced  to  sell  at  a  loss.  Johnson  sues 
Boynton  for  the  difference  between  the  price  which 
he  received  and  the  price  which  Boynton  agreed  to 
pay.  Boynton  contends  that,  although  he  made  a  pay- 
ment in  earnest  to  bind  the  agreement,  this  was  not 
sufficient  to  take  the  case  out  of  the  Statute  of  Frauds, 
since  fruit  growing  on  trees  is  not  goods,  wares  or  mer- 
chandise.   Is  Boynton 's  contention  correct? 

EULING  COUBT  CASE 

Tisdale  vs.  Harris,  Volume  20,  Pickering  Reports, 
Massachusetts,  Page  9. 

James  Harris,  the  owner  of  stock  in  the  Collins  Man- 
ufacturing Company,  contracted  to  sell  200  shares  to 
Samuel  Tisdale,  at  $10,80  per  share.  Soon  after  the 
contract  was  agreed  upon,  the  corporation  made  a 
declaration  of  dividends.  The  amount  due  upon  the 
200  shares  by  way  of  dividends  was  $300.  Tisdale 
brings  this  suit  to  recover  the  $300.  Harris  contended 
that  the  contract  of  sale  was  unenforcible,  because  it 
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was  not  in  writing,  as  required  by  the  Statute  of 
Frauds.  The  following  section  was  relied  upon  by 
Harris  in  support  of  his  contention: 

*'No  contract  for  the  sale  of  goods,  wares,  or  mer- 
chandise for  the  price  of  $33  or  more  shall  be  allowed 
to  be  good,  except  the  purchaser  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain,  be  made  and  signed  by  the  parties 
to  be  changed  by  such  contract,  or  their  agent,  there- 
unto lawfully  authorized.'^ 

By  Tisdale  it  was  contended  that  shares  of  stock 
were  not  goods,  wares,  or  merchandise,  and  so  not 
within  the  statute. 

Mr.  Chief  Justice  Shaw  said:  ** There  is  nothing 
in  the  nature  of  stocks  or  shares  in  companies,  wliich 
in  reason  or  sound  policy  should  exempt  contracts,  in 
respect  to  them,  from  those  reasonable  restrictions,  de- 
signed by  the  statute  to  prevent  frauds  in  the  sale  of 
other  commodities.  On  the  contrary,  since  these  com- 
panies have  become  so  numerous,  so  large  an  amount 
of  the  property  of  the  company  is  now  invested  in 
them,  and  since  the  ordinary  indicia  of  property,  aris- 
ing from  delivery  and  possession,  cannot  take  place, 
there  seems  to  be  peculiar  reasons  for  extending  the 
provision  of  this  statute  to  them.'*  Judgment  was 
given  for  Harris,  since  the  transaction  was  not  in 
writing,  yet  within  the  statute. 

BUUNQ  LAW 
Story  Case  Answer 
The  ordinary  Statute  of  Frauds  provides  that  no 
contract  for  the  sale  of  "goods,  wares,  and  merchan- 
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dise''  shall  be  good,  unless  made  in  a  certain  specified 
manner.  The  first  question  to  be  determined  is  what 
constitutes  ** goods,  wares,  and  merchandise.''  One 
might  expect  that  the  statute  would  apply  only  to 
tangible  personal  property.  But  the  meaning  of  these 
words  has  been  extended  to  cover  the  sale  of  almost 
all  kinds  of  personal  property,  whether  tangible  or  in- 
tangible; thus,  the  sale  of  stock  in  a  corporation,  bills 
and  notes,  and  other  choses  in  action  are  regarded  as 
goods,  wares,  and  merchandise  withia  the  meaning  of 
the  statute. 

So  also  the  courts  have  generally  extended  the  mean- 
ing of  the  words  * '  goods,  wares,  and  merchandise ' '  to 
include  crops  of  fruit.  The  fruit  may  be  sold  when 
in  an  intangible  form,  or  in  other  words,  when  poten- 
tially in  existence,  without  a  written  contract,  if  some 
other  evidence  of  the  sale  is  given,  as  required  by  the 
Statute  of  Frauds.  Generally,  it  is  not  difficult  to 
determine  what  is  personal  property  within  the  mean- 
ing of  the  words,  *' goods,  wares,  and  merchandise," 
but  the  cases  of  bills  and  notes,  fruit,  ice,  sold  while 
on  the  land  before  being  cut,  trees,  etc.,  raise  some 
cause  for  imcertainty.  Bills  and  notes,  however,  as 
has  been  stated  above,  stocks,  and  other  choses  in 
action,  and  crops  of  fruit,  are  personal  property  with- 
in the  meaning  of  the  statute.  In  the  case  of  ice  there 
is  a  variation  in  the  view  of  different  jurisdictions. 
Some  courts  consider  it  part  of  the  real  estate,  others 
consider  it  personal  property  within  the  meaning  of 
the  statute.  Trees,  when  sold  standing  in  the  ground, 
are  usually  considered  as  part  of  the  real  estate,  but 
the  intention  of  the  parties  may  alter  this.  In  doubt- 
ful cases,  the  parties  should  ascertain  the  attitude  of 
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the  particular  jurisdiction  in  which  the  transaction 
takes  place. 

In  the  Story  Case,  judgment  would  be  given  for 
Johnson,  since  his  deposit  of  $100  made  the  contract 
good  under  the  statute. 


B.     Distinction  Between  Contracts  of  Sale  and  Contracts 

for  Labor  and  Material 

STOSY  CASE 

The  Hewitt  Stationery  Company  ordered,  orally, 
from  the  Press  Printing  &  Binding  Company,  an  allot- 
ment of  blank  paper  tablets  of  various  sizes.  The 
printing  and  binding  company  was  to  furnish  the 
paper,  cut  it  in  the  various  sizes,  and  bind  it  into 
tablets.  The  job  was  completed  and  the  tablets  de- 
livered at  the  place  of  business  of  the  Hewitt  Station- 
ery Company.  The  Hewitt  company  carelessly  left  the 
boxes  containing  the  paper  standing  out  over  night, 
and  a  heavy  rainstorm  damaged  a  large  part  of  the 
paper.  The  Hewitt  company  refused  to  pay,  main- 
taining that  the  transaction  falls  within  the  Statute  of 
Frauds  and,  therefore,  as  a  contract  of  sale,  their 
agreement  is  not  enforcible.  Was  the  contract  a  con- 
tract of  sale,  or  for  labor  and  materials  ? 

EUUNG  COUET  CASE 

Coohe  vs.  Milliard,  Volume  65,  New  York  Reports, 
Page  352 ;  Volume  22,  American  Reports,  Page  609. 

Milliard,  who  was  desirous  of  purchasing  some  lum- 
ber, went  to  Cooke's  lumber  yard  and  orally  gave  an 
order  to  Cooke  for  a  certain  quantity  of  lumber  of  the 
kind  and  quality  in  the  yard,  but  which  needed  to  be 
dressed  and  cut  into  different  sizes.  No  particular 
lumber  was  selected,  nor  was  any  part  of  the  lumber 
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then  in  the  yard  in  condition  to  be  delivered.  Cooke 
agreed  to  cut  and  dress  the  lumber  as  directed  and 
to  place  it  on  dock  and  to  give  notice  thereof  to  Mil- 
liard's agent,  who  was,  thereupon,  to  send  a  boat  and 
take  the  lumber  away.  Cooke  prepared  the  lumber  and 
placed  it  upon  their  dock,  and  notified  the  defendant's 
agent  of  the  fact,  as  agreed;  but  the  next  day,  and  be- 
fore it  was  removed,  it  was  accidentally  destroyed  by 
fire.  Cooke,  however,  sued  Milliard  for  the  price 
thereof. 

Milliard  contended  this  was  a  sale  of  goods,  wares, 
and  merchandise,  and  not  enf orcible  because  not  made 
in  writing,  as  required  by  the  Statute  of  Frauds. 
Cooke  contended  that  it  was  only  a  contract  for  labor, 
and  not  within  the  statute. 

Mr.  Justice  Dwight  said :  *  *  There  are,  at  least  three 
different  views  as  to  the  meaning  of  the  words  of  the 
statute.  The  English  view  lays  special  stress  upon 
this  point,  whether  the  articles  bargained  for  can  be 
regarded  as  goods  capable  of  sale  by  the  seller  at  the 
time  of  delivery,  without  any  reference  to  the  inquiry 
whether  or  not  they  were  in  existence  at  the  time  of 
the  contract.  If  a  manufacturer  is  to  produce  an  arti- 
cle which  at  the  time  of  delivery  could  be  subject  of 
sale  by  him,  the  case  is  within  the  Statute  of  Frauds." 

The  Massachusetts  rule  is  thus  stated:  **A  contract 
for  the  sale  of  articles  then  existing,  or  such  as  the 
vendor,  in  the  ordinary  course  of  his  business  man- 
ufactures or  produces  for  the  general  market,  whether 
on  hand  or  not,  is  a  contract  for  the  sale  of  goods  to 
which  the  statute  applies  and  must  be  in  writing.  But, 
on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special 
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order  and  not  for  the  general  market,  the  case  is  not 
within  the  statute,  and  the  contract  need  not  be  in 
writing," 

The  New  York  rule  is  still  different.  It  is  held  here 
by  a  long  course  of  decisions,  that  an  agreement  for 
the  sale  of  any  commodity,  not  in  existence  at  the  time, 
but  which  the  vendor  is  to  manufacture  or  put  in  a 
condition  to  be  delivered,  such  as  flour  from  wheat  not 
ground,  or  nails  to  be  made  from  iron  belonging  to  the 
manufacturer,  is  not  a  contract  of  sale.  The  New  York 
rule  lays  stress  upon  the  word  *'sale."  There  must 
be  a  sale  of  goods  then  in  existence  at  the  time  the 
contract  was  made. 

The  court  was  of  the  opinion  that  this  was  a  sale, 
within  the  New  York  rule,  of  goods  then  in  existence, 
and,  therefore,  the  contract  was  unenforeible,  because 
the  Statute  of  Frauds  had  not  been  complied  with. 
Judgment  was  given  for  Millard. 

EtrUNG  LAW 
Story  Case  Answer 
Suppose  that  one  goes  to  a  carriage  maker  and 
directs  him  to  build  a  carriage.  Is  this  a  con- 
tract of  sale,  falling  within  the  terms  of  the  statute, 
and  therefore  must  be  in  ^vriting;  or  is  it  a  contract 
for  labor  and  material,  and  not  within  the  terms  of  the 
statute?  On  this  important  point  divers  opinions  are 
held. 

According  to  the  English  law,  if  the  article  con- 
tracted for,  at  the  time  it  is  to  be  delivered,  is  such 
an  article  that  it  might  be  sold,  then  the  contract  is 
one  for  the  sale  of  goods,  wares,  and  merchandise,  and 
must  be  in  writing.  If,  however,  the  article,  when 
ready  for  delivery  is  not  such  an  article  as  could  then 
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be  sold,  the  contract  is  one  for  labor  and  material,  and 
not  within  the  meaning  of  the  statute. 

According  to  the  courts  of  Massachusetts,  followed 
by  many  other  courts,  if  the  article  is  made  especially 
for  the  buyer,  the  transaction  is  one  for  labor  and 
material  and  not  within  the  statute.  If  the  article  is 
not  made  upon  a  special  order,  but  made  for  the  gen- 
eral market,  or  is  merchandise  such  as  the  seller  ordi- 
narily sells,  the  transaction  is  then  regarded  as  a  con- 
tract for  the  sale  of  goods,  wares,  and  merchandise, 
and  must  be  made  in  accordance  with  the  terms  of  the 
statute. 

The  New  York  courts  maintain  yet  another  rule.  If 
the  article  to  be  delivered  is  to  be  made  into  an  entirely 
new  article,  then  the  transaction  is  one  for  labor 
and  material  and  not  within  the  statute.  But  if  it  is 
in  substantial  form  for  delivery,  then  it  is  a  contract 
of  sale,  and  not  within  the  statute,  even  though  it  is 
to  be  changed  or  altered. 

All  of  the  states  follow  one  of  these  last  two  rules. 
By  the  English  rule,  the  test  is  an  "ultimate  result" 
test;  viz.,  was  the  contract  for  goods  capable  of  de- 
livery at  the  time  the  contract  was  completed?  If  the 
contract  called  for  a  delivery  of  goods,  it  fell  within 
the  Statute  of  Frauds  as  a  contract  of  sale,  and  not 
for  labor  and  materials.  Clearly,  therefore,  under  the 
English  rule,  the  paper  ordered  in  the  Story  Case  feU 
within  the  statute  and  the  contract  should  have  been  in 
writing. 

By  the  Massachusetts  rule  the  test  is  known  as  the 
*' special  order  test."  If  the  contract  involves  goods 
or  merchandise  not  ordinarily  made  for  general  market 
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sale,  it  is  a  contract  for  labor  and  materials.  The 
Story  Case  represents  this  situation.  The  paper  there 
ordered  can  rightly  be  said  to  have  been  a  special 
order,  and,  therefore,  since  the  contract  was  for  labor 
and  materials,  it  did  not,  by  the  Massachusetts  rule, 
need  to  be  in  writing. 

By  the  New  York  rule  the  test  is  an  **  existence 
test**;  viz.,  was  the  commodity  ordered  in  existence 
at  the  time  the  order  was  given,  or  was  it  required  to 
be  put  into  a  certain  shape  or  condition  to  be  deliv- 
ered. This  does  not  mean  packing  or  crating,  but  a 
change  in  form  or  composition.  By  this  test,  the  con- 
tract in  the  Story  Case  was  not  a  contract  for  a  sale, 
but  was  for  labor  and  materials,  and  need  not  be  in 
writing. 

The  Massachusetts  rule  is  broader  than  the  New 
York  rule  in  that  a  conunodity  under  the  New  York 
rule  might  be  changed  in  form  and  yet  not  fall  within 
the  Massachusetts  test  of  a  ''special  order."  The 
Massachusetts  rule  has  the  general  support  of  Amer- 
ican authority. 


C.     Compliance  With  the  Statute 

1.     Constructive  Acceptance 

STOEY  CASE 

Alfred  Anderson  had  500  sacks  of  wheat  in  the 
warehouse  of  Smith  &  Sons.  The  Globe  Milling  Com- 
pany, by  oral  agreement,  bought  the  500  sacks  from 
Anderson  for  $600.  It  notified  Smith  &  Sons  of  the 
purchase  and  requested  them  to  hold  the  wheat  at  its 
expense,  until  further  orders.  A  sudden  slump  in  the 
wheat  market  caused  the  Globe  Milling  Company  to 
repudiate  its  agreement,  and  refuse  to  consummate 
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the  sale  at  the  price  agreed  upon,  contending  that  since 
the  promise  was  not  in  writing,  it  was  not  legally 
bound  to  accept  the  wheat  under  the  Statute  of  Frauds. 
Anderson  contended  that  there  was  an  acceptance  and 
receipt  of  the  wheat,  thus  satisfying  the  requirement 
of  the  statute,  in  the  absence  of  a  written  agreement. 
!Was  there  an  acceptance  of  the  wheat? 

BUIilNa  COUBT  CASE 

Edwards  vs.  Brown,  Volume  98  Maine  Reports, 
Page  165 ;  Volume  56  Atlanta  Reports,  Page  654. 

Early  in  June,  Edwards  and  Brown  made  a  verbal 
agreement  that  Edwards  would  buy  Brown's  hay, 
stored  in  the  latter 's  barn;  it  was  estimated  that  there 
were  between  fifteen  to  twenty  tons.  It  was  agreed 
that  Edwards  was  to  pay  $6  a  ton  therefor.  Edwards 
was  given  permission  to  press  the  hay  in  Brown's 
barn;  afterwards.  Brown  was  to  haul  the  hay  to  the 
depot,  or  to  the  Edwards'  place  of  business.  Edwards 
had  the  hay  pressed  and  paid  $2  per  ton  for  such  ser- 
vices. When  the  pressing  was  done.  Brown  refused  to 
permit  Edwards  to  remove  the  hay.  Thereupon, 
Edwards  brought  this  action  against  Brown  for  dam- 
ages. Brown  contended  that  he  was  not  liable, 
because  the  contract  was  not  in  writing,  and  so  not 
enforcible  under  the  Statute  of  Frauds. 

Mr.  Justice  Straut  said:  **Giberson  was  employed 
and  paid  by  Edwards  to  press  the  hay.  For  that  pur- 
pose, he  was  agent  of  the  plaintiff.  In  pressing  he 
acted  for  Edwards,  the  plaintiff,  and  had  actual  physi- 
cal possession  of  the  hay  while  so  engaged.  The  per- 
mission of  Brown  to  this  is  evidence  of  a  delivery  by 
him.  This  was  a  sufficient  delivery  and  receipt  by  the 
plaintiff  Edwards,  to  satisfy  the  Statute  of  Frauds." 
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Since  there  was  acceptance,  the  writing  is  not  now 
necessary,  and  judgment  is  given  for  Edwards. 

EXILING  IiAW 
Story  Case  Answer 
Contracts  for  the  sale  of  goods,  wares,  and  mer- 
chandise are  not  enforcible  imless  the  provisions  of 
the  statute  are  complied  with.  The  statute  usually 
does  not  apply  to  a  sale,  the  amount  of  which  is  less 
than  $50.  It  provides  that  the  transaction  must  be 
evidenced  by  a  memorandum,  signed  by  the  party  to 
be  charged  therewith ;  but  the  statute  usually  also  pro- 
vides that,  if  the  property  sold  is  accepted  by  the 
buyer,  it  is  not  necessary  that  it  should  be  evidenced 
by  writing.  The  acceptance  is  an  act  sufficiently  sig- 
nificant to  evidence  the  sale.  It  may  be  actual  or  con- 
structive. Actual  acceptance  is  indicated  when  the 
property  sold  is  actually  delivered  over  into  the  pos- 
session of  the  buyer.  Constructive  acceptance  is  shown 
when  the  buyer  takes  or  assumes  possession  of,  or  con- 
trol over,  the  property,  even  though  the  property  is 
not  actually  moved.  Either  form  of  acceptance  is 
sufficient  to  take  the  transaction  from  the  operation 
of  the  Statute  of  Frauds. 

In  the  Euling  Court  Case,  the  acceptance  was  in  the 
form  of  a  constructive  acceptance,  evidenced  by  the 
fact  that  Giberson,  the  agent  of  Edwards,  took  control 
of  and  pressed  the  hay.  Thus,  even  though  the  hay 
was  not  moved  from  Brown's  barn,  the  action  of 
Edwards  through  his  agent  indicated  the  intent  to 
assume  control  of  the  property. 

In  the  Story  Case,  another  form  of  constructive 
acceptance  is  shown.  There,  the  intent  of  the  Globe 
Milling  Company  to  assume  control  was  evidenced  by 
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constituting  Smith  &  Sons  its  bailee  of  the  wheat.  The 
relation  of  bailor  and  bailee  raises  sufficient  evidence 
of  the  intent  to  accept,  to  remove  the  transaction  from 
the  Statute  of  Frauds.  Some  cases  show  that  the 
seller  may  become  the  bailee  of  the  purchaser,  before 
the  purchase  ■  price  is  paid,  thus  constituting  a  con- 
structive acceptance.  The  acceptance  in  the  Story- 
Case,  constructive  in  character,  was  sufficient  and  the 
contract  must  stand. 


2.     Receipt  and  Acceptance 
STOBT  CASE 

Charles  O'Donnell  agreed  to  purchase  $200  worth 
of  hoops  from  David  Cross.  The  hoops  were  stored 
in  the  latter 's  warehouse.  O'Donnell  inspected  and 
accepted  the  hoops,  and  then  named  the  steamer  upon 
which  they  should  be  sent  to  him.  The  hoops  were 
delivered  to  the  steamer,  but  the  steamer  was  sunk  on 
her  voyage.  O'Donnell  refused  to  pay  for  the  hoops, 
and  pleaded  the  Statute  of  Frauds.  Is  this  a  good 
defense? 

BTTLING  OOUBT  CASE 

Caulkins  vs.  Hellman,  Volume  4:1  New  York  Reports, 
Page  461;  Volume  7  American  State  Reports,  Page 
463. 

By  an  oral  contract,  Hellman  agreed  to  purchase 
wine  from  Caulkins.  The  "wdne  was  shipped  to 
Hellman;  he  inspected  it,  and  was  not  satisfied  with 
the  quality  of  it.  He  thereupon  expressed  his  dissatis- 
faction, and  asked  what  should  be  done.  Caulkins 
brought  an  action  to  recover.  He  claimed  that  the 
wine  had  been  delivered  in  accordance  mth  the  con- 
tract, and  that  Hellman  was  liable  for  the  price. 
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Hellman  put  in  defense,  the  Statute  of  Frauds.  He 
contended  that  he  had  not  accepted  the  wine,  and, 
being  an  oral  contract,  it  was  unenforcible. 

Mr.  Justice  Eapallo  said:  ** Where  a  valid  contract 
of  sale  is  made  in  writing,  a  delivery  pursuant  to  such 
contract,  at  the  place  agreed  upon  for  delivery,  or  a 
shipment  of  goods,  in  conformity  with  the  terms  of  the 
contract,  will  pass  title  to  the  vendee  without  any  re- 
ceipt or  acceptance  of  the  goods  by  him.  But,  if  the 
contract  is  oral,  and  no  part  of  the  price  is  paid  by  the 
vendee,  there  must  be  not  only  a  delivery  of  the  goods 
by  the  vendor,  but  a  receipt  and  acceptance  of  them 
by  the  vendee  to  pass  the  title  or  make  the  vendee 
liable  for  the  price,  and  this  acceptance  must  be  volun- 
tary and  unconditional.  Even  the  receipt  of  goods, 
without  an  acceptance,  is  not  sufficient.  Some  act  or 
conduct  on  the  part  of  the  vendee,  or  his  authorized 
agent,  manifesting  an  intention  to  accept  the  goods  as 
a  performance  of  the  contract,  and  to  appropriate 
them,  is  required  to  supply  the  place  of  a  written 
contract.  Since  an  intention  to  accept  was  not  shown, 
judgment  was  given  for  Hellman. 

EUUNG  LAW 

Story  Case  Answer 

The  Statute  of  Frauds  provides  that  if  there  has 
been  receipt  and  acceptance  of  the  goods,  the  contract 
is  taken  out  of  the  statute,  and  is  enforcible,  although 
it  is  oral.  Any  act  on  the  part  of  the  buyer  amounting 
to  control  over  the  goods,  and  inconsistent  vnth.  owner- 
ship in  the  seller,  will  amount  to  acceptance,  and 
acceptance  without  receipt. 
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In  the  Ruling  Court  Case,  we  have  an  example  of 
receipt  without  acceptance,  and,  since  both  require- 
ments were  not  met,  the  case  was  not  taken  out  of  the 
Statute. 

In  the  Story  Case,  we  apparently  have  a  case  of 
acceptance  without  receipt,  since  the  goods  were  never 
received  by  O'Donnell  personally.  It  will  be  noted, 
however,  that  O'Donnell  named  the  steamer  upon 
which  the  hoops  should  be  carried,  and,  therefore,  the 
steamship  company  was  his  agent.  Delivery  to  a  car- 
rier designated  by  the  purchaser,  after  he  has  accepted 
the  goods,  will  amoimt  to  a  delivery  by  the  vendor,  and 
a  receipt  of  the  goods  by  the  purchaser.  Hence, 
O'Donnell 's  defense  is  not  good. 


3.     Earnest  Money  and  Part  Pajmient 
STOEY  CASE 

The  Indianapolis  Hominy  Mills  agreed,  by  an  oral 
contract,  to  buy  one  hundred  bushels  of  ground  corn 
from  the  Vigo  Mill  Company  for  $60.  It  was  agreed 
that  the  hominy  company  should  furnish  the  sacks  in 
which  the  corn  should  be  delivered,  and  that  $5  should 
be  deducted  from  the  price  of  the  corn  for  the  sacks. 
These  were  delivered  to  the  Vigo  Mills,  but  when  the 
corn  was  ready  for  delivery,  the  hominy  company 
refused  to  accept  it,  and  put  in  defense  the  Stajtute 
of  Frauds.    Is  this  defense  effective  ? 

EUUNG  COURT  CASE 

Howe  vs.  Hayward,  Volume  108  Massachusetts  Be- 
ports,  Page  54. 

Hayward  verbally  agreed  to  buy  Howe's  stock  for 
$2,500.    At  the  time  this  agreement  was  made,  each  of 
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them  deposited  $400  in  the  hands  of  Taft.  It  was 
agreed  that  in  case  either  failed  or  refused  to  perform 
his  part  of  the  contract,  the  $400  should  go  to  the  other 
party.  Hayward  refused  to  carry  out  his  promise  to 
buy  the  stock ;  Howe,  thereupon,  sued  upon  the  verbal 
agreement. 

It  was  contended  by  Hayward  that  the  contract  was 
unenf  orcible  under  the  Statute  of  Frauds.  But  Howe 
insisted  that  the  case  was  taken  from  the  Statute  by 
reason  of  the  deposit,  which,  he  contended,  was  part 
payment  on  earnest  money. 

Mr.  Chief  Justice  Chapman  said:  "The  idea 
'earnest'  in  connection  with  contracts,  was  taken  from 
the  civil  law.  It  is  not  necessary  to  consider  its  pre- 
cise effect  under  that  law.  As  used  in  the  Statute  of 
Frauds,  'earnest'  is  regarded  as  a  part  payment  of 
the  price.  The  deposit  with  Taft  was  not,  therefore, 
equivalent  to  an  earnest  to  bind  the  bargain,  or  part 
payment,  and  there  was  not  a  valid  sale  -within  the 
Statute  of  Frauds."  Judgment  was  given  for 
Hayward. 

EXJIilNG  LAW 
Story  Case  Answer 
In  the  cases  under  consideration,  a  written  mem- 
orandum evidencing  the  sale  may  be  dispensed  with, 
if  the  buyer  has  given  something  to  bind  the  bargain, 
or  has  m^^e  part  payment  of  the  purchase  price.  To 
constitute  a  payment  or  a  part  payment,  "within  the 
meaning  of  the  statute,  there  must  be  an  actual  trans- 
fer of  the  thing,  or  money  agreed  to  be  given  by  way 
of  earnest  money,  or  by  way  of  part  payment.  It  will 
be  noted  that,  in  the  Euling  Court  Case,  the  money  was 
intended  as  forfeit  money,  and  not  a  part  payment.    It 
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is  not  material  how  small  the  amount  may  be,  or  that 
it  is  other  than  money.  The  furnishing  of  sacks,  in  the 
Story  Case,  amounts  to  part  payment,  and  prevented 
the  defense  of  the  Statute. 


4.    Memorandum  or  Note  in  Writing 

STOSY  CASE 

The  sales  manager  of  the  United  Railway  Supplies 
Company  agreed  orally  with  the  purchasing  agent  of 
the  Northeastern  and  Southern  Railway  Company  to 
sell  the  company  a  lot  of  switch  signals  for  $600.  After 
this  contract  was  made,  the  purchasing  agent  learned 
of  a  newly  patented  signal  which  was  far  superior  to 
that  of  the  United  Railway  Supply  Company.  Desir- 
ing, therefore,  to  free  himself  of  the  contract  made 
with  the  United  company,  he  consulted  the  railway  *s 
attorney  regarding  a  method  of  evasion.  When  the 
attorney  learned  that  the  contract  was  oral,  he  advised 
the  purchasing  agent  that  it  was  not  binding,  since  it 
was  not  in  writing.  Thereupon,  the  agent  informed 
the  sales  manager  that  the  railway  company  would  not 
take  the  signals,  as  originally  ordered.  The  United 
company  immediately  consulted  its  attorney,  who 
advised  that  negotiations  be  continued  with  the  rail- 
way company,  but  that  the  business  should  be  done 
entirely  by  correspondence. 

The  supply  company  wrote  a  letter  to  the  purchas- 
ing agent  of  the  railroad,  which  aroused  his  ire,  and 
he  answered  in  a  letter  as  follows :  "We  frankly  admit 
that  an  oral  contract  was  made  for  $600  worth  of  your 
signals,  but  our  attorney  advises  that  the  contract  was 
never  binding,  and  we  refuse  to  abide  by  it.*'  The 
letter  was  signed  by  the  purchasing  agent.     Imme- 
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diately  upon  receipt  of  this  letter,  suit  was  started 
upon  the  contract  of  the  United  company.  It  pro- 
duced this  letter  as  sufficient  to  comply  with  the 
Statue.  Does  the  letter  prevent  the  defense  of  the 
Statute? 

EXJUNG  COUET  CASE 

Bird  vs.  Monroe,  Volume  66  Maine  Reports,  Page 
337/  Volume  22  American  Reports,  Page  571. 

On  March  2,  Monroe  verbally  contracted  with 
Bird  for  the  purchase  of  5,000  tons  of  ice  at  four 
dollars  per  ton.  On  March  10,  Monroe  was  unpre- 
pared to  receive  the  ice  and  prevented  Bird  from  deliv- 
ering it.  On  March  24,  they  met,  and  the  terms  of  the 
contract  were  reduced  to  writing.  Monroe,  thereafter, 
refused  to  accept  the  ice,  and  Bird  brings  this  action 
for  damages. 

Monroe  contends  that  the  action  is  barred  by  the 
Statute  of  Frauds,  because  a  memorandum  was  not 
made  and  signed  when  the  contract  was  first  entered 
into. 

Mr.  Justice  Peters  said:  "It  must  be  borne  in  mind 
that  verbal  bargains  for  the  sale  of  personal  property 
are  good  at  Common  Law ;  nor  are  they  made  illegal  by 
the  Statute.  Parties  can  execute  them  if  they  mutu- 
ally please  to  do  so.  The  object  of  the  Statute  is  to 
prevent  perjury  and  fraud.  Of  course,  perjury  and 
fraud  cannot  be  wholly  prevented,  but,  as  said  by 
Justice  Bigelow,  *A  memorandum  in  writing  will  be 
as  effectual  against  perjury,  although  signed  subse- 
quently to  the  making  of  a  verbal  contract,  as  if  it 
had  been  executed  at  the  moment  when  the  parties 
consummated  their  agreement  by  word  of  word.  A 
person  would  be  likely  to  commit  himself  in  writing 
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with  more  care  and  caution  after  time  to  take  a  second 
thought.*'  It  was  held  that  this  paper  was  a  sufficient 
memorandum,  and  judgment  was  given  for  Bird. 

BUUNGLAW 
Story  Case  Answer 

The  note  or  memorandum  by  the  Statute  of  Frauds 
may  be  made  at  the  time,  or  after  the  making  of  the 
contract.  It  need  not  be  of  a  formal  character ;  it  may 
be  in  the  form  of  a  letter,  note,  receipt,  entries  ia  a 
book,  or  telegram.  The  memorandimi  must,  however, 
state  all  the  material  terms ;  it  must  state  the  names  or 
describe  the  parties;  it  must  state  the  price  agreed 
upon,  and  must  describe  the  subject  matter  sufficiently 
to  plainly  identify  it.  It  must  be  signed  by  the  party 
to  be  charged,  or  his  agent,  and  need  not  be  signed  by 
the  other  party. 

The  letter,  in  the  Story  Case,  complied  with  all  of 
these  requirements,  and,  therefore,  was  sufficient  to 
take  the  contract  out  of  the  Statute,  and  permit  recov- 
ery by  the  supply  company. 


III.    PASSING  OF  TITLE  * 

A.    Risk  Follows  the  Title 
8T0BY  CASE 

Arthur  Hassel,  of  Paris,  Illinois,  owned  a  fine  Per- 
cheron  which  he  agreed  to  sell  to  the  Armour  Packing 
Company  for  $600.  Charles  Lemmel,  buyer  for 
Armour  Company,  made  this  agreement  with  Mr.  Has- 
sel after  banking  hours  Saturday  afternoon.  As  Mr. 
Hassel  was  unwilling  to  allow  the  animal  to  be 
removed,  until  cash  payment  was  made,  Mr.  Lemmel, 
not  having  $600  in  cash,  paid  $500  down,  promising 
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that  he  would  retnm  Monday  morning  after  the  bank 
opened,  pay  the  remainder,  and  take  the  animal  away. 
On  Sunday  afternoon  the  horse  was  killed  by  a  bolt 
of  lightning.  Mr.  Lemmel,  the  Armour  Company's 
buyer,  telephoned  to  Mr.  Hassel,  commented  on  the 
uufortxmate  circumstances  and  asked  Mr.  Hassel  to 
forward  the  $500  direct  to  the  Armour  Company,  at 
Chicago.  Mr.  Hassel  protested,  saying  that  the  horse 
was  sold  to  Mr.  Lemmel  on  Saturday  night,  and  that 
$100  was  due  him.    Whose  horse  was  killed? 

BXTUNG  OOTTBT  CASE 

Sedgwick  vs.  Cottingham,  Volume  54  Iowa  Reports, 
Page  512. 

Sedgwick,  who  resided  in  Portlandville,  Iowa,  was 
engaged  in 'the  purchase  and  sale  of  grain.  Cotting- 
ham was  engaged  in  milling  at  Benton,  Wisconsin. 
Sedgwick  and  Cottingham  made  an  agreement  where- 
by the  former  was  to  ship  a  car  load  of  wheat  to  the 
latter,  to  be  delivered  at  Council  Hill,  from  whence  it 
was  to  be  hauled  by  Cottingham  to  his  mill.  In  pur- 
suance of  the  terms  of  the  contract,  the  car  of  wheat 
was  placed  on  siding  at  Council  Hill,  and  Cottingham 
was  notified  by  the  railroad  company  of  its  arrival.  A 
day  and  a  half  later,  before  Cottingham  could  get  it 
unloaded,  the  car  containing  the  wheat  was  washed 
from  the  side  track  by  an  unusual  and  extraordinary 
freshet  and  the  wheat  was  lost.  Sedgwick  sues  for  the 
price  of  the  wheat.  Cottingham  contends  that  the  loss 
was  not  his. 

Mr.  Justice  Seevers  delivered  the  opinion  of  the 
Court:  "When  the  car  containing  the  wheat  was 
placed  on  the  siding  at  Council  Hill,  Sedgwick's  duties 
in  respect  thereto  were  over.    Title  to  the  wheat  then 
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passed  to  Cottingham.  Title  having  passed,  the  wheat 
was  then  at  the  risk  of  Cottingham,  loss  occurring  he, 
as  owner,  must  bear  it."  Judgment  was  given  for 
Sedgwick. 

RULING  LAW 
Story  Case  Answer 

It  is  always  important  to  know  who  has  the  title  to 
personal  property,  in  order  to  determine  who  shall 
stand  the  loss  or  gain  in  respect  thereto.  If  the  prop- 
erty increases  in  value,  that  increase  enures  to  the 
benefit  of  the  holder  of  the  title;  if  the  property  is 
damaged  or  entirely  lost,  the  loss  or  damage  must  be 
borne  by  the  owner  of  the  title. 

In  the  Story  Case,  the  question  is,  who  owned  the 
horse  when  it  was  killed  ?  To  determine  this,  we  must 
discover  the  intent  of  the  contracting  parties,  as 
expressed  in  their  agreement.  The  contract  shows 
that  Hassel  had  completed  his  part  of  the  contract, 
and,  therefore,  title  passed  to  Armour  &  Company, 
although  it  was  agreed  that  Hassel  should  not  sur- 
render the  horse  until  the  following  Monday.  Mr. 
Hassel  possessed  a  mere  lien  on  the  percheron  for  the 
$100  due  on  the  purchase  price.  Therefore,  the  loss 
must  be  suffered  by  Armour  &  Company.  It  should  be 
remembered  that  this  is  based  upon  presumption  as  to 
passing  of  title,  since  the  parties  have  not  expressed 
themselves  on  this  point.  It  is  always  possible  for  the 
parties  expressly  to  stipulate  when  title  should  pass. 


B.     Passing  of  Title  Is  Determined  by  the  Intention  of  the 

Parties 
STOSY  CASE 

The  Cotton  Belt  Company  of  Houston,  Texas,  agreed 
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with  Baron  Schwartz,  an  agent  of  the  German  govern- 
ment, to  sell  the  latter  a  full  cargo  of  cotton,  to  be 
transported  on  the  steamship  Dacia.  The  cotton  was 
then  bailed  and  stored  in  the  company's  warehouses 
at  Houston.  Since  the  price  was  fluctuating  and  uncer- 
tain, Baron  Schwartz  and  the  company  agreed  that  the 
value  should  be  appraised  by  a  board  of  six  practical 
business  men,  three  appointed  by  the  Cotton  Belt  Com- 
pany, and  three  by  Baron  Schwartz.  The  price  was 
to  be  fixed  by  the  appraisers  ten  days  before  the 
sailing  date,  but  the  cotton  was  to  be  delivered  to  the 
teamsters  of  Baron  Schwartz  for  immediate  transfer 
to  the  wharves.  While  the  appraisers  were  assembled 
to  determine  the  price,  Mr.  Harries,  a  cotton  grower, 
levied  execution  on  the  cotton  still  remaining  in  the 
warehouse,  to  satisfy  a  judgment  he  had  against  the 
Cotton  Belt  Company,  for  $8,000.  Can  Baron 
Schwartz  prevent  the  sale  of  the  cotton  by  Mr. 
Harries? 

BUUNQ  COURT  CASE 

Myers  vs,  CallagJian,  Volume  89  Illinois,  Page  566. 

risk,  owner  of  certain  books,  offered  to  sell  them  to 
Myers.  Myers  was  willing  to  buy  them,  and,  accord- 
ingly was  given  possession,  though  as  yet  no  price  had 
been  agreed  upon  between  them.  While  the  books  were 
with  Myers,  and  before  the  price  had  been  agreed 
upon,  they  were  seized  under  a  writ  of  attachment 
sued  out  by  Callaghan  against  Fisk,  and  directed  by 
Callaghan  to  be  levied  upon  the  books  as  the  property 
of  Fisk.  Myers  brought  this  action  against  Callaghan 
for  damages. 

It  was  contended  by  Callaghan  that  title  to  these 
books  could  not  pass  xmtil  a  price  had  been  agreed 
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upon.  Consequently,  they  still  belonged  to  Fisk,  and 
he  was  justified  in  directing  the  sheriff  to  seize  them. 
Mr.  Justice  Walker  said:  "It  is  said,  that  as  no 
price  was  agreed  upon  for  the  books  before  they  were 
attached,  the  sale  was  not  complete.  The  proposition 
is  not  true.  An  agreement  to  sell,  with  a  delivery,  may 
complete  the  sale,  and  vest  title,  although  the  definite 
price  may  not  be  fixed  at  the  time  of  the  sale.  Whether 
the  sale  is  executed  and  the  title  passes  to  the  buyer, 
depends  upon  the  intention  of  the  parties,  and  that 
may  be  shown  by  circumstances  as  well  as  declara- 
tions.'* It  was  decided  that  title  had  passed,  and 
therefore  judgment  was  given  for  Myers. 

BUUNa  LAW 
Story  Case  Answer 

The  passing  of  title  to  personal  property  depends 
primarily  upon  the  intention  of  the  parties.  If  the 
parties  intend,  and  have  made  clear  their  intention, 
that  title  shall  pass  at  a  given  time,  and  at  a  given 
place,  the  courts,  in  construing  the  contract,  will  give 
effect  to  that  intention.  They  may  agree  that  title  will 
pass,  even  though  payment  and  delivery  of  possession 
are  postponed  until  some  later  time;  they  may  ex- 
pressly state  that  title  shall  pass  even  though,  at  the 
time,  the  property  sold  is  not  in  a  deliverable  con- 
dition. 

In  the  Story  Case,  the  title  to  the  cotton  passed  to 
Baron  Schwartz,  even  though  the  price  was  to  be 
determined,  subsequently,  by  the  appraisers.  The 
Cotton  Belt  Company  had  fulfilled  its  part  of  the 
agreement,  insofar  as  it  was  able;  the  hauling  and 
delivery  to  the  wharves  was  to  be  done  by  the  buyer. 
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Baron  Schwartz  may,  therefore,  rightly  demand  his 
property  from  Mr.  Harries. 


C.    Presumption  Is  in.  Favor  of  a  Bargain  and  Sale 
STOBY  CASE 

Mr.  Robert  Hanson  made  arrangements  with  the 
Illinois  Steel  Company  to  purchase  ten  five-ton 
girders,  to  be  used  in  the  construction  of  a  foundry  on 
the  outskirts  of  Peoria,  Dlinois.  Mr.  Hanson  chose 
the  beams  he  desired,  marking  each  with  a  white  cross. 
They  were  to  be  delivered  by  the  Illinois  Steel  Com- 
pany, as  called  for  by  the  architect  of  the  building. 
Mr.  Hanson  gave  his  note,  due  in  ninety  days,  in  pay- 
ment of  the  steel.  Through  some  mistake,  these  same 
girders  were  delivered  to  the  Ericson  Construction 
Company,  some  days  before  Mr.  Hanson's  deliveries 
were  due.  Mr.  Hanson  demanded  the  steel  from  the 
Ericson  Company.  His  demand  was  refused,  and  he 
brought  suit.    Can  he  recover  the  girders  ? 

EUXING  COURT  CASE 

Terry  vs.  Wheeler,  Volume  25  New  York  Reports, 
Page  520. 

Wheeler  owned  and  operated  a  lumber  yard  in  Tray, 
New  York.  One  Elmore,  came  to  the  yard  to  purchase 
lumber.  He  examined  its  quality,  and  finally  gave  an 
order  for  a  large  quantity,  all  of  which  was  particu- 
larly chosen  and  measured.  A  bill  of  sale  was  made 
out  to  him,  in  which  the  terms  of  the  contract  were  set 
forth.  It  was  also  provided  in  this  bill  that  Wheeler 
should  deliver  the  lumber  free  of  charge  at  the  railway 
depot  at  Tray.  It  appeared  also  that  Elmore  had  paid 
for  the  lumber.  Soon  after  the  above  transaction  took 
place,  and  before  Wheeler  had  delivered  the  lumber 
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at  the  station,  all  the  lumber  in  the  yards  was  de- 
stroyed by  fire. 

Elmore  claimed  that  until  Wheeler  had  delivered 
this  lumber,  that  no  title  had  passed  to  him,  so  that 
the  loss  by  fire  was  Wheeler's  loss,  and  that  he  was 
entitled  to  recover  the  money  which  he  had  paid  there- 
for. This  claim  he  assigned  to  Terry,  who  brings  this 
action. 

Mr  Justice  Silden  said:  **If  the  payment  was  to 
be  made  on  or  after  delivery,  at  a  particular  place,  it 
might  fairly  be  inferred  that  the  contract  was  execu- 
tory, until  such  delivery ;  but  where  the  sale  appears  to 
be  absolute,  the  identity  of  the  thing  fixed,  and  the 
price  for  it  paid,  I  see  no  reason  for  an  inference  that 
the  property  remains  the  seller's,  merely  because  he 
has  engaged  to  transport  it  to  a  given  point." 

It  was  held  that  the  title  had  passed,  and  the  loss  fell 
upon  the  one  holding  title.  Judgment  was  given  for 
Wheeler. 

RULING  LAW 

Story  Case  Answer 

It  has  been  stated  that  the  passing  of  title  depends 
primarily  upon  the  intention  of  the  parties  to  the 
transaction.  In  many  cases,  however,  they  have  not 
clearly  expressed  their  intention.  In  such  cases  the 
courts  must  consider  all  the  circumstances  and  deter- 
mine from  the  facts  what  their  probable  intention  was. 
If  the  property  in  question  is  identified  or  set  aside, 
the  courts  say  that  it  must  be  presumed  that  the  par- 
ties intended  that  title  should  pass  at  once,  even 
though  payment  and  delivery  of  possession  have  been 
postponed. 

In  the  Story  Case,  the  title  to  the  girders  had  passed 
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to  Mr.  Hanson.  He  selected  and  marked  the  beams  to 
be  delivered,  although  he  left  them  in  the  hands  of  the 
seller  and  did  not  pay  cash  for  them.  Nevertheless, 
his  promissory  note  was  payment,  and,  as  indicated  in 
the  Ruling  Court  Case,  the  fact  that  delivery  was  to 
be  made  by  the  Illinois  Steel  Company  would  not  pre- 
vent the  passing  of  title.  Mr.  Hanson  owned  the  steel 
from  the  time  the  agreement  with  the  Illinois  Steel 
Company  was  completed,  and  he  may,  therefore,  re- 
cover his  property  from  the  Ericson  Company. 


D.    Sales  C.  O.  D, 

STOBY  CASE 

The  Federal  government  passed  an  act  forbidding 
the  sale  of  all  injurious,  nerve-affecting  drugs  to  any 
person  within  the  United  States.  One-eyed  "Ruef" 
of  the  underworld,  often  in  the  hands  of  the  federal 
agents  for  smuggling  drugs  to  certain  * 'friends,  *' 
found  the  government  secret  service  so  annoying  that 
he  decided  to  consult  a  lawyer,  also  of  bad  repute. 
The  advice  he  received  was  as  follows:  **Dear  Ruef : 
The  federal  act  forbids  only  the  sale  of  drugs ;  you  can 
live  in  Detroit  and  open  one  of  your  joints  in  Windsor, 
Ontario.  (Canada  does  not  prohibit  the  sale  of  dope.) 
Have  your  friends  order  from  you  in  Windsor  and 
make  your  shipments  C.  0.  D.,  ** buyer's  risk.*'  Can 
**Ruef "  safely  follow  the  lawyer's  advice? 

RULING  COURT  CASE 

United  States  vs.  Adams  Express  Company,  Volume 
119,  Federal  Reporter,  Page  240. 

The  Adams  Express  Company  is  a  corporation 
engaged  in  the  business  of  carrying  goods,  parcels,  and 
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merchandise  over  certain  states.  The  Dallas  Trans- 
portation Company  is  a  dealer  in  spirituous  liquors  at 
Dallas,  Illinois.  The  Adams  Express  Company,  acting 
for  the  Dallas  Transportation  Company,  delivered 
jugs  containing  liquors  to  various  parties  in  Iowa. 
The  jugs  were  always  shipped  cash  on  delivery.  The 
express  company  would  coUect  from  the  purchaser  and 
return  the  money  to  the  Dallas  Transportation  Com- 
pany. The  Adams  Express  Company  was  indicted  in 
Iowa  for  selling  whiskey  there,  without  having  paid 
license  tax  as  required  by  law.  It  was  contended  by 
the  express  company  that  no  sale  was  ever  consum- 
mated in  Iowa  so  that  it  was  not  within  the  law  re- 
ferred to. 

Mr.  McPherson,  District  Judge,  said:  **When 
goods  are  sold  C.  0.  D.  it  is  presumed  that  title  to  such 
goods  pass  at  the  time  and  place  of  shipment,  and  not 
at  the  time  and  place  of  delivery.  Accordingly,  in  this 
case,  there  was  no  sale  in  Iowa  by  any  one.  The  sale 
was  made  in  Illinois.  The  express  company  was  mere- 
ly an  agent  to  deliver  and  collect."  Judgment  was 
given  for  the  express  company. 

EULINGLAW 

Story  Case  Answer 
When  goods  or  merchandise  are  shipped  cash  on  de- 
livery, the  question  arises  as  to  when,  in  such  a  trans- 
action, the  title  passes.  The  general  rule  in  this  coun- 
try is,  that  in  the  absence  of  any  express  intention  to 
the  contrary,  title  to  the  goods  wiU  pass  at  the  time 
and  place  of  shipping.  The  courts  proceed  upon  the 
theory  that  the  carrier  is  the  mere  agent  of  the  seller 
to  call  for  the  goods,  and  the  agent  of  the  buyer  to 
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deliver  them  to  him.  However,  the  seller  and  the 
buyer  may  expressly  agree  that  title  will  pass  when 
the  goods  are  delivered. 

The  lawyer's  advice,  in  the  Story  Case,  was  worth 
his  fee.  **Eiief ''  confd  ship  his  drugs  from  Windsor, 
Canada,  and  the  title  would  pass  at  the  moment  of 
shipping  to  the  person  ordering.  This  would,  there- 
fore, be  a  sale  not  in  the  United  States,  but  in  Canada, 
and  as  far  as  this  particular  statute  is  concerned, 
*'Ruef  **  would  not  transgress  it. 


£.    Sale  of  Specific  Goods 

STOBY  CASE 

Mr.  Percy  Hammond  made  his  usual  trip  to  Chicago 
to  purchase  a  supply  of  spring  clothing  for  retail  in  his 
store  in  Newton,  Illinois.  He  went  to  the  wholesale 
department  of  Leiber  and  Sons'  Clothing  Company. 
There  he  selected  one  hundred  men's  suits,  and  gave 
his  check  to  Mr.  Leiber  for  $1,500,  payment  in  full. 
Mr.  Hammond  was  in  a  hurry  about  the  suits,  and 
arranged  to  call  for  them  in  half  an  hour.  When  he 
returned  in  about  forty  minutes,  he  found  the  house 
closed  to  customers,  and  was  told  that  Leiber  and 
Sons  had  gone  into  bankruptcy.  He  demanded  the 
suits,  on  the  ground  that  they  were  his  before  Leiber 
and  Sons  became  bankrupt.  Mr.  Leiber 's  assignee  in 
bankruptcy  insisted  that  the  goods  were  not  yet  packed 
or  delivered,  and  hence  were  still  the  property  of 
Leiber  and  Sons  when  the  doors  were  closed.  Mr. 
Hammond  sued  to  recover  the  clothing.  Can  he 
recover? 
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BUIilNa  COTTKT  CASE 

Abraham  vs.  Karger,  Volume  76  Northwestern  Re- 
porter, Page  330. 

Karger  owned  certain  merchandise.  He  placed  them 
in  charge  of  one,  Birg,  to  sell  for  him.  Clara 
Abraham,  who  was  conducting  a  merchandise  business 
in  the  same  city,  decided  to  purchase  the  goods  owned 
by  Karger.  Her  father,  as  her  agent,  negotiated  with 
Birg  with  a  view  of  purchasing  the  merchandise  in 
question.  An  agreement  was  reached,  a  large  part  of 
the  purchase  money  paid  by  Clara  Abraham,  but  the 
goods  still  remained  in  the  possession  of  Birg.  A  dis- 
agreement, subsequently,  arose  and  Karger  refused 
to  permit  Birg  to  deliver  the  merchandise  to  Clara 
Abraham.  She  then  brought  this  action  to  recover 
possession. 

Karger  contended  that  she  was  not  entitled  to  pos- 
session because  no  title  to  the  goods  had  passed. 

Per  Curiam:  ''There  can  be  no  doubt  but  that, 
under  the  circumstances  stated,  the  title,  and  the  right 
to  possession  as  well,  passed  to  Clara  Abraham,  and, 
if  afterwards,  they  were  wrongfully  detained,  she 
might  maintain  replevin  for  them.  When  the  terms  of 
a  sale  are  agreed  upon,  and  the  bargain  is  struck,  and 
everything  the  seller  has  to  do  with  the  goods  is  com- 
plete, the  contract  of  sale  becomes  absolute,  as  between 
the  parties  without  payment  or  delivery,  and  the  prop- 
erty and  risk  of  accident  to  the  goods  vest  in  the 
buyer.''    Judgment  was  given  for  Clara  Abraham. 

RUIilNG  LAW 
Story  Case  Answer 
"When  goods,  which  are  to  be  sold,  are  specified,  and 
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are  in  a  deliverable  condition,  it  is  presumed  that  title 
will  pass  at  once;  and  this  rule  applies,  even  though 
payment  therefor  has  been  postponed,  and  even  though 
possession  of  the  subject  matter  of  the  sale  remains 
with  the  seller. 

The  point,  in  the  Story  Case,  turns  upon  the  ques- 
tion of  title  and  the  right  to  the  immediate  possession 
of  the  clothing.  Since  Mr.  Hammond  had  chosen  the 
goods,  and  paid  for  them,  they  were  "specified."  The 
transaction  was  closed,  Leiber  and  Sons  had  but  to  lay 
out  the  suits  for  Mr.  Hammond.  The  clothing 
belonged  to  him. 


F.     Sale  of  Goods  Which  Are  Not  in  a  Deliverable 

Condition 

STOBY  CASE 

Mr.  Adolf  Kleiner,  buyer  of  leather  for  the 
Florsheim  Shoe  Company,  came  to  Chicago  and  per- 
sonally selected  five  thousand  ''green"  hides  at  the 
tanneries  of  Marley  and  Sons.  Mr.  Kleiner  agreed  to 
pay  twenty  cents  per  square  foot  for  the  hides  when 
ready  for  delivery.  They  were  to  be  tanned  and  meas- 
ured by  Marley  and  Sons.  After  the  tanning  process 
had  been  completed,  but  before  the  measuring  was 
begun,  the  hides  were  totally  destroyed  in  the  fire  that 
burned  the  warehouse  of  Marley  and  Sons.  Marley 
and  Sons  maintained  that  the  hides  belonged  to  Flor- 
sheim Shoe  Company,  and  the  loss  was  theirs.  In  the 
subsequent  suit  by  Marley  and  Sons  to  recover  the 
price  from  the  Florsheim  Shoe  Company,  will  the 
court  find  that  the  title  had  passed  to  the  latter? 
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EULING  COXJET  CASE 

Foster  vs.  Ropes,  Volume  111  Massachusetts  Re- 
ports, Page  10. 

Foster,  who  is  a  dealer  in  fish,  on  April  fiiteenth, 
agreed  to  sell  Kopes  775  quintals  of  cod  fish.  It  was 
agreed  that  Foster  should  put  them  in  a  deliverable 
condition.  In  order  to  do  this,  it  was  necessary  to  dry 
the  fish.  After  drying  them,  Foster  also  agreed  to 
weigh  them  before  delivery.  Eopes  refused  to  accept 
them,  because,  as  he  contended,  they  were  not  fit  for 
sale.  But  Foster  sued  him  for  the  whole  price,  upon 
the  theory  that  title  had  passed  to  Ropes. 

Foster  testified  that  he  understood  that  the  fish  were 
at  his  risk  until  weighed  and  delivered,  but  that  he  con- 
sidered the  fish  as  belonging  to  the  defendant  from  the 
day  they  were  sold. 

Mr.  Justice  Colt  said:  "In  the  case  at  bar,  it  was 
not  in  dispute  at  the  time,  that,  by  the  contract  of  April 
15th,  the  fish  were  to  be  put  in  flakes  and  further  dried 
by  the  plaintiff,  and  afterwards  weighed  by  him  for  the 
purpose  of  ascertaining  the  quantity  and  price.  This 
was  to  be  done  for  the  purpose  of  fitting  the  goods  for 
delivery.  By  the  general  rule,  therefore,  the  property 
not  actually  taken  away  by  the  defendant,  remained  in 
the  plaintiff,  unless  there  is  evidence  which  would 
justify  the  jury  in  finding  that  by  further  agreement, 
notwithstanding  this  feature  of  the  contract,  the  title 
was  to  pass  immediately  to  the  defendant.  We  can 
find  no  evidence  of  such  agreement  in  the  case  stated.*' 
Judgment  was  given  for  Ropes. 

EUUNG  LAW 
Story  Case  Answer 
If  the  subject  matter  of  the  sale  is  not  in  a  deliver- 
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able  condition,  it  is  presumed  that  the  intention  of  the 
parties  is  that  the  title  shall  not  pass  until  it  is 
put  in  a  deliverable  condition.  This  means  that  all 
things  contemplated  by  the  parties  to  carry  out  their 
contract  shall  be  done.  If  weighing  or  measuring  is  to 
be  done  by  the  seller,  in  order  to  determine  the  price, 
the  goods  are  not  yet  in  a  deliverable  condition,  as 
contemplated  by  the  parties,  and  title  will  not  pass 
until  the  weighing  and  measuring  has  been 
done.  If  the  buyer  is  to  do  the  weighing  merely  for 
his  own  convenience,  this  is  not  necessary  as  a  condi- 
tion to  the  passing  of  title. 

An  examination  of  the  Story  Case  shows  that  there 
was  no  intention  that  title  to  the  hides  should  pass, 
until  they  became  leather  and  were  measured  by 
Marley  and  Sons.  Until  that  time,  the  material  was 
not  in  deliverable  condition  and  remained  the  property 
of  Marley  and  Sons,  who  must  suffer  the  loss. 


G.    Sale  of  Fungible  Goods 

STOEY  CASE 

Harvey  Andrews,  a  grain  merchant,  sold  to  Walter 
Bowers,  a  cattle  raiser,  one  hundred  tons  of  hay.  This 
was  part  of  a  total  of  five  hundred  tons  which  were 
stored  in  Andrews'  warehouse.  Bowers  agreed  to  pay 
for  the  hay  within  ten  days,  and  to  haul  it  away  within 
one  month's  time,  weighing  it  on  the  town  scales. 
Three  days  after  this  agreement  was  made,  the  ware- 
house and  its  contents  were  entirely  destroyed  by  fire. 
Nevertheless,  Andrews  demanded  the  payment  for  his 
hay.  Bowers  refused  to  settle,  on  the  ground  that, 
since  the  hay  was  in  the  possession  of  Andrews  when 
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it  burned,  he,  Bowers,  held  no  title  to  it.    Andrews 
brought  suit  for  the  price  of  the  hay.    Can  he  recover? 

RULING  COURT  CASE 

Russell  vs.  Carrington,  Volume  42  New  York  Re- 
ports, Page  18. 

Russell  purchased  from  Carrington  a  quantity  of 
grain,  stored  in  an  elevator,  as  part  of  a  larger  mass. 
Russell  paid  the  price  and  took  a  receipted  bill  of  sale. 
The  superintendent  gave  an  order,  permitting  the 
buyer  to  remove  the  grain.  But  before  Russell's  grain 
was  in  any  way  separated  from  that  belonging  to  Car- 
rington, or  was  in  any  way  identified,  the  elevator 
burned,  and  the  grain  was  consumed.  Then  Russell 
sued  for  the  failure  of  Carrington  to  carry  out  his  con- 
tract. The  latter  replied  that  the  grain  was  destroyed 
through  no  fault  of  his. 

The  judgment  of  the  court  was  by  Justice  Lott: 
*'When  property  out  of  which  a  purchase  is  made  is 
a  general  mass  of  similar  parts,  title  may  be  passed 
to  a  part  of  it  without  separation  of  a  particular  por- 
tion, or  identification  of  the  same.  When  the  quantity 
sold  is  determined  upon,  and  the  mass  from  which  it 
is  to  be  taken  is  specified,  title  will  pass  at  once.  The 
receipted  bill  of  sale  and  the  order  for  delivery  were 
evidence  that  it  was  the  intention  of  the  parties  to  have 
title  pass  at  the  time  of  the  transaction.  Therefore, 
title  to  the  grain  at  the  time  of  the  fire  was  in  Russell, 
and  he  must  lose.'' 

EXJUNQ  LAW 
Story  Case  Answer 
Movable   goods   or   commodities  which  lack  indi- 
viduality, and  which  are  valued  by  weight  or  measure, 
are  said  to  be  fungible  goods.     A  group  of  horses 
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could  not  be  classified  in  this  division,  since  each 
animal  has  individuality,  and  is  not  like  another  in 
quantity  or  quality.  Grains  and  coal  are  fungible 
goods.  In  a  general  ascertained  mass  of  grain,  one 
grain  or  one  bushel  of  grains  is  not  distinguishable 
from  any  other. 

Where  there  is  a  sale  of  such  goods,  the  title  passes 
at  once  to  the  portion  sold,  although  it  has  not  been 
weighed  and  measured;  if  the  seller's  part  in  the  con- 
tract is  completed,  this  is  said  to  be  the  intention  of 
the  parties.  But  if,  for  instance,  the  duty  of  weighing 
and  measuring  is  on  the  seller,  title  does  not  pass  until 
this  particular  thing  is  done.  Hence,  if  before  the 
weighing  and  measuring,  the  goods  are  destroyed,  the 
loss  is  on  the  vendor.  If,  however,  the  pur- 
chaser has  agreed  to  weigh  and  measure,  or  has 
agreed  to  move  the  grain,  title  passes  at  the  time  the 
contract  is  made,  and,  therefore,  any  loss  will  fall  to 
him.  In  the  Story  Case,  Bowers,  the  buyer,  agreed  to 
haul  away  the  hay  and  weigh  it  on  the  town  scales; 
therefore,  title  passed  when  the  contract  was  made. 
Andrews  can  recover  the  price  of  the  hay. 


H.    Tkle  to  Goods  Not  in  Existence 

STOBY  CASE 

The  Eussian  Government,  through  its  consul  in  New 
York,  ordered  10,000  army  wagons  from  the  Spring- 
field Wagon  Company.  The  Russian  Government  paid 
cash  in  advance,  giving  special,  minute  instructions 
and  specifications  regarding  the  building  of  the 
wagons.  The  Springfield  Wagon  Company  agreed  to 
have  the  wagons  ready  for  the  government's  shipping 
orders,  in  June  and  July  of  the  year  1915.    On  May 
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15,  1915,  all  the  wagons  had  been  built,  but  not 
painted  with  the  special  paint  ordered  by  the  Russian 
Government.  Therefore,  the  wagon  company  at  once 
sent  all  the  wagons  to  a  new  paint  shop,  built  for  this 
purpose.  On  June  10,  when  1,000  wagons  were  in 
this  shop,  a  fire  occurred,  destroying  the  entire  lot. 
Out  of  this  number  400  wagons  were  complete  in  every 
respect,  awaiting  inspection  and  orders  of  the  Rus- 
sian officer;  the  other  600  were  not  painted.  The 
Springfield  Wagon  Company  in  its  haste  with  this 
business  had  failed  to  insure  either  the  paint  shop  or 
its  contents.  It  claims,  however,  that  the  wagons 
belonged  to  the  Russian  Government,  and  were,  there- 
fore, its  loss.    Is  this  a  correct  statement  of  the  law? 

EXTLING  COUET  CASE 

Andrews  vs.  Durant,  Volume  11  New  York  Reports, 
Page  35 ;  Volume  62  American  Decisions,  Page  55. 

Bridger  and  Company,  ship  builders,  agreed  to  build 
a  ship  for  Durant.  They  were  to  provide  all  materials, 
and  to  build  the  barge,  subject  to  the  inspection  and 
approval  of  the  superintendent  of  the  intending  pur- 
chaser, and  to  deliver  her  to  the  purchaser,  Durant,  on 
a  certain  day.  Durant  was  to  pay  a  fixed  price — one 
thousand  dollars  when  the  keel  was  laid,  one  thousand 
dollars  when  planked  and  calked,  and  the  balance  of 
two  thousand  dollars  when  completed  and  delivered. 
Before  the  completion  and  delivery  of  the  barge,  the 
builders  became  insolvent  and  the  ship  was  seized  by 
the  sheriff  on  execution  for  a  debt  of  the  builders. 
Durant,  claiming  that  title  had  vested  in  him  as  the 
work  progressed,  replevied  the  barge.  He  completed 
her  at  a  cost  of  seven  thousand  dollars,  and  treated 
her  as  his  own.    In  the  meantime,  the  builders  had 
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made  a  general  assignment  for  the  benefit  of  creditors, 
and  Andrew,  the  assignee,  now  brings  this  action 
against  Durant  to  get  possession  of  the  boat  or  recover 
its  value. 

Mr.  Denis,  Chief  Justice,  said:  **In  general,  a  eon- 
tract  for  the  building  of  a  vessel  or  other  thing  not  yet 
in  being  does  not  vest  any  property  in  the  party  for 
whom  it  is  agreed  to  be  constructed,  during  the  pro- 
gress of  the  work,  nor  until  it  is  finished  and  delivered, 
or  at  least  ready  for  delivery  and  approved  by  such 
party,  and  the  law  is  the  same,  though  it  be  agreed 
that  payment  shall  be  made  to  the  builder  during  the 
progress  of  the  work."  Judgment  was,  accordingly, 
given  for  Andrew,  the  assignee. 

BTTUNGLAW 

Story  Case  Answer 
It  is  a  fundamental  principle  of  the  law  of  sales  that 
a  man  cannot  sell  that  which  he  does  not  own,  nor  that 
which  does  not  exist.  It  is  possible,  however,  for  a 
person  to  contract  to  sell  property  which  he  expects 
to  own  at  some  future  time,  or  which  will  come  into 
existence,  subsequent  to  the  contract;  but  no  title 
passes  until  he  does  become  owner  of  the  subject 
matter,  or  until  it  comes  into  existence,  and  some  act 
is  done,  or  intention  shown  indicating  the  passing  of 
title. 

In  the  Kuling  Court  Case,  it  was  possible  for  the 
parties  to  agree  that  title  to  the  part  finished  should 
pass  at  the  time  of  completion,  but,  unless  it  was  ex- 
pressly so  stated,  the  court  will  presume  that  the 
parties  did  not  intend  to  pass  the  ownership  until  the 
ship  was  completed. 

In  the  Story  Case,  the  same  rule  holds  true.    The 
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court  will  presume  that  it  was  the  intention  of  the 
parties  that  title  should  not  pass  until  after  the  inspec- 
tion and  approval  of  the  Russian  officer.  Had  it  not 
been  for  this  last  stipulation,  the  court  might  reason- 
ably presume  that  the  parties  intended  title  to  pass 
when  the  last  work  had  been  done  by  the  company.  In 
this  case,  the  Russian  Government  would  have  suffered 
the  loss  of  the  400  completed  wagons. 


IV.  PERFORIMANCE  OF  THE  CONTRACT  OF 

SALE 

A.     Delivery 

1.    When  Delivery  Is  Not  Required 

STOBY  CASE 

The  Turkish  Government,  through  its  agent,  made 
an  agreement  with  the  American  Electrical  Company 
by  which  the  electrical  company  undertook  to  furnish 
the  Turkish  Government  with  the  electric  appliances 
and  fixtures  for  two  thousand  contact  mines  to  be  used 
in  the  Bosphorus.  The  appliances  were  to  be  delivered 
in  April,  1915.  Before  the  middle  of  March,  Turkey's 
ports  were  completely  blockaded,  and  her  agents, 
therefore,  cancelled  the  order  for  the  fixtures.  On 
March  16,  the  electrical  company  filed  suit,  and,  at 
the  same  time,  levied  attachment  upon  Turkish  funds 
deposited  with  a  New  York  City  banking  company. 
The  Ottoman  agents  insisted  that  the  time  for  per- 
formance had  not  arrived ;  that  the  delivery  called  for 
in  the  contract  had  not  been  tendered,  and  that,  there- 
fore, the  action  was  premature.  "Will  this  contention 
be  supported  in  court? 
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EUUNG  COURT  CASE 

Windmuller  vs.  Pope,  Volume  109  New  YorJc  Re- 
ports, Page  675. 

In  January,  1880,  the  parties  to  this  action  entered 
into  a  contract  for  the  sale  by  Windmuller  and  the 
purchase  by  Pope  of  about  1,200  tons  of  old  iron,  at 
thirty-five  dollars  per  ton.  Their  contract  was  to  be 
performed  at  any  time  from  May  1  to  July  15.  On, 
or  before  June  12,  Pope  notified  "Windmuller  that  he 
would  not  receive  or  pay  for  the  iron,  or  any  part  of  it. 
Windmuller,  thereupon,  sold  the  iron  at  a  loss,  and 
brought  this  action  immediately.  Pope  contended  that 
Windmuller  should  have  tendered  delivery  as  late  as 
July  15,  in  order  to  recover  against  him. 

In  the  opinion  of  the  court,  it  was  said:  **We  think 
no  error  is  presented  upon  the  record,  since  Pope  on 
the  twelfth  of  June  notified  Windmuller  that  he  would 
not  receive  the  iron  rails  or  pay  for  them,  and  in- 
formed him  on  the  next  day  that  if  he  brought  the  iron 
to  New  York,  he  would  do  so  at  his  peril.  Windmuller 
was  justified  in  treating  the  contract  as  broken  by 
Pope  at  that  time,  and  was  entitled  to  bring  this  action 
immediately  for  the  breach,  without  tendering  the  de- 
livery of  the  iron,  or  awaiting  the  expiration  of  the 
period  of  performance  fixed  by  the  contract.*'  Judg- 
ment was  given  for  Windmuller. 

RULING  LAW 
Story  Case  Answer 
As  between  vendor  and  vendee,  delivery  of  posses- 
sion may  not  be  required  to  pass  title.  But  if  the  ven- 
dor agrees  to  deliver,  as  is  usually  the  case,  he  must 
comply  with  the  agreement,  in  order  to  hold  the  buyer 
liable.    However,  if  the  buyer  before  time  for  delivery, 
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announces  that  he  will  not  accept,  the  seller  is  under 
no  duty  to  prepare  for  delivery,  but  may  sue  the  buyer 
at  once. 

Thus,  in  the  Story  Case,  the  American  Electric  Com- 
pany may  sue  on  the  contract  of  sale,  though  the  time 
for  delivery  had  not  arrived.  Delivery  or  tender  was 
not  necessary,  since  the  agents  had  made  performance 
impossible. 


2.    Constructive  Delivery 
STOSY  CASE 

John  Bryson,  broom  manufacturer,  at  Canton,  Illi- 
nois, called  Friday  at  the  farm  of  Jeremiah  Hawkins, 
and  purchased  the  entire  standing  crop  of  broom-corn 
from  the  latter.  Before  he  left,  he  gave  Hawkins  his 
check  for  $2,000,  in  full  payment,  and  made  arrange- 
ments to  return,  cut  the  corn,  and  convey  it  to  his  fac- 
tory as  soon  as  the  crop  should  have  matured.  On 
Saturday  morning,  when  Mr.  Hawkins  presented  the 
check  for  $2,000  at  his  bank,  he  was  told  that  Mr. 
Bryson  refused  to  accept  the  com  crop,  and  the  bank 
had  received  orders  not  to  cash  the  check  when  pre- 
sented. Mr.  Hawkins  remonstrated  with  the  bank,  but 
the  transaction  was  obviously  between  himself  and  Mr. 
Bryson.  Whereupon,  Hawkins  wrote  Bryson  a  letter, 
informing  him  that  the  broom-crop  was  being  held  at 
his  risk.  Before  any  action  was  taken  by  Mr.  Bryson, 
a  summer  freshet  and  flood  destroyed  the  broom- 
corn.  Mr.  Hawkins  at  once  brought  suit  against  the 
broom  manufacturer  for  $2,000,  alleging  that  the  corn 
belonged  to  him.    Will  the  court  decide  in  his  favor  ? 
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BULING  C0X7BT  CASE 

Thompson  vs.  Wilhite,  Volume  89  Illinois  Reports, 
Page  356. 

One  Brown,  owed  Thompson  a  large  amount  of 
money.  Since  the  debtor  was  not  able  to  settle  in 
cash,  he-  sold  to  Thompson  his  crops  of  wheat  and  corn, 
which  were  not  ready  for  harvest.  Subsequently,  the 
wheat  and  corn  were  harvested,  but  before  Thompson 
had  time  or  the  opportunity  to  convey  the  grain  to  his 
home,  it  was  seized  by  Wilhite,  as  the  property  of 
Brown.  This  was  an  action  by  Thompson  to  recover 
the  property  from  Wilhite.  It  was  contended  by 
Wilhite  that  there  had  been  no  delivery,  which  is  neces- 
sary as  against  subsequent  purchasers  and  attaching 
creditors  without  notice. 

Mr.  Chief  Justice  Scott  said:  **Any  absolute  sale  of 
personal  property  which  is  of  such  a  nature  as  to  be 
capable  of  being  removed,  is  fraudulent  in  law  as  to 
creditors  and  subsequent  purchasers,  unless  there  be 
a  delivery.  But  when  the  property  is  of  such  a  nature 
that  it  cannot  be  delivered,  as  in  this  case,  such  a  sale 
is  not  fraudulent.  In  this  case,  Thompson  took  all  the 
possession  of  the  wheat  and  corn  possible,  sufficient 
to  make  a  constructive  delivery,  so  the  sale  is  valid 
against  every  one.*'  Judgment  was  given  for 
Thompson. 

BUUNG  LAW 

Story  Case  Answer 

A  sale,  unaccompanied  by  delivery,  is  fraudulent  as 
against  subsequent  purchasers  without  notice,  and  at- 
taching creditors.  Thus,  if  "A**  sells  his  horse  to 
**B",  but  retains  possession  of  the  animal,  and  then 
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sells  it  to  "C",  who  pays  a  fair  value,  and  does  not 
know  of  the  transaction  with  **B",  **C''  retains  title 
and  ownership  in  the  horse.  However,  some  personal 
property,  because  of  its  nature,  is  incapable  of  actual 
delivery.  In  such  cases,  if  the  buyer  assumes  posses- 
sion of  and  control  over  the  subject  matter,  this  is  suf- 
ficient and  is  known  as  constructive  delivery.  Also, 
constructive  delivery  may  be  by  delivery  of  a  docu- 
ment of  title ;  as,  for  example,  a  bill  of  lading,  ware- 
house receipt  or  dock  warrant.  The  delivery  of  such 
an  instrument  protects  the  purchaser. 

The  crop  of  corn,  in  the  Story  Case,  when  sold  to 
Mr.  Bryson,  was  still  standing  in  the  field  awaiting 
maturity,  hence  it  was  not  in  a  deliverable  condition. 
Nevertheless,  since  Mr.  Bryson  was  to  carry  on  all  the 
work  connected  with  the  harvest  and  delivery  of  the 
broom-corn,  he  took  possession  so  far  as  was  possible, 
and  title  was  vested  in  him.  He  must,  therefore,  suffer 
the  loss  of  its  destruction. 


3.    When  the  Amount  Delivered  Is  Different  From  That 

Stipulated 
STOBY  CASE 

The  George  Orlove  Company  of  Hartford,  Con- 
necticut, ordered  10,000  barrels  of  flour  of  the  B.  A. 
Eckhart  Milling  Company  of  Chicago,  Illinois.  The 
price  agreed  upon  was  $4.90  per  barrel.  By  some  mis- 
take, the  B.  A.  Eckhart  Milling  Company  sent  10,110 
barrels,  but  drew  upon  the  Orlove  company  for  only 
10,000.  The  price  of  flour  had  meanwhile  declined  fifty 
cents  a  barrel,  and  the  George  Orlove  Company, 
anxious  to  escape  its  obligation,  returned  the  flour  with 
the  explanation  that  it  was  not  obligated  to  accept 
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more  than  10,000  barrels,  and  that,  since  10,110  were 
sent,  it  refused  the  whole.  Can  B.  A.  Eckhart  recover 
in  a  subsequent  suit  against  the  George  Orlove 
Company! 

BUIiINa  COUBT  CASE 

John  Bommell  vs.  Wingate,  Volume  103  Massachu- 
setts Reports,  Page  327. 

Eommell,  who  lived  in  New  York,  wrote  to  "Wingate, 
of  Boston,  offering  to  sell  coal.  He  stated  that  he  had 
a  vessel  of  375  tons  which  he  could  load  on  Monday. 
Wingate  telegraphed  back,  **Ship  that  cargo  375  tons 
immediately.*'  Bommell  did  not  begin  to  load  until 
nine  days  afterwards,  and  then  shipped  a  cargo  of 
392  tons.  Wingate  refused  to  accept  it,  and  this  action 
was  brought  for  damages. 

Wingate  contended  that  he  was  under  no  obligations 
to  accept  a  larger  ^mount  of  coal  than  he  bargained 
for. 

Mr.  Justice  Morton  said:  "The  plaintiff  writes: 
*We  have  a  vessel  of  375  tons,  which  we  can  load  for 
Boston,  at  $3  freight,  load  on  Monday.'  The  reply  of 
the  defendant  is,  *Ship  that  cargo  375  tons  imme- 
diately.' This  bound  the  defendant  to  receive  a  cargo 
of  375  tons  to  be  loaded  at  once.  It  did  not  bind  him 
to  take  a  larger  cargo,  or  one  which  could  not  be  ship- 
ped substantially,  as  speedily  as  proposed  by  the  plain- 
tiff in  his  letter."    Judgment  was  given  for  Wingate. 

BULINGLAW 

Story  Case  Answer 

Unless  otherwise  provided  in  the  contract  of  sale, 

it  is  usually  incumbent  upon  the  seller  to  deliver  the 

things  sold,  although,  as  we  have  seen,  delivery  is  not 

necessary  to  pass  title,  as  between  the  parties.    The 
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seller  must  deliver,  substantially,  as  much  as  the 
buyer  agreed  to  buy.  If  substantially  less  is  delivered, 
the  buyer  is  under  no  obligation  to  accept  it.  Like- 
wise, he  is  under  no  obligation  to  accept  more  than  he 
agreed  to  buy,  if  this  requires  him  to  pay  more. 

In  the  Story  Case,  the  George  Orlove  Company  can- 
not escape  liability  on  its  agreement.  It  received  a 
few  more  barrels  than  the  number  ordered,  but  in  sub- 
stance, only  the  amount  ordered;  and  such  a  pretext 
is  too  transparent  to  deceive  the  court,  inasmuch  as  no 
additional  charge  was  made  for  the  extra  barrels. 
There  was  no  effort  on  the  part  of  the  Eckhart  Milling 
Company  to  sell  the  buyer  more  flour  than  was  ordered. 
Charges  were  made  for  only  10,000  barrels.  The 
George  Orlove  Company  could  have  refused  to  accept 
the  additional  barrels,  but  the  rule  will  not  permit  it 
to  refuse  the  entire  shipment. 


B.    Warranties 

1.    Warranty  as  a  Statement  of  Fact 

ST0B7  CASE 

After  negotiating  for  some  time,  Abram  Schuyler 
agreed  with  the  Mitchell  Company  to  purchase  a 
Wood's  electric.  The  machine  was  not  new,  but  the 
Mitchell  Company  stated  repeatedly  that  it  was  **free 
from  mechanical  imperfections.'*  Some  days  later, 
when  the  car  was  being  taken  out  of  the  garage  by 
Mrs.  Schuyler,  it  failed  to  respond  to  the  controller. 
The  next  day,  it  suddenly  started  forward  when  Mr. 
Schuyler  stepped  upon  the  running  board.  The  ma- 
chine was  examined  by  an  electrician,  who  pronounced 
it  **  alive '^  because  the  wiring  was  defective.  Can 
Abram  Schuyler  recover  from  the  Mitchell  Company? 
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BtJIilNa  COUBT  CASE 

Torcheimer  vs.  Stewart,  Volume  65  Iowa  Reports, 
Page  593;  Volume  22  Northwestern  Reports,  Page 
886. 

Torcheimer  was  a  provision  dealer,  residing  and 
doing  business  in  the  City  of  Mobile,  Alabama.  Stew- 
art was  a  pork  packer,  residing  and  doing  business  in 
the  City  of  Council  Bluffs,  Iowa.  Stewart  contracted 
to  sell  a  large  quantity  of  hams  to  Torcheimer.  The 
hams  were  thereupon  shipped  to  Mobile.  Torcheimer 
paid  for  the  hams  while  they  were  in  transit.  He  now 
claims  that  he  purchased  these  hams  as  * '  choice  sugar- 
cured  canvassed  hams,'*  and  that  when  they  were 
delivered  to  him  they  were  unsound,  tainted,  and  un- 
merchantable. He  showed  that  hams,  properly  cured 
and  properly  treated,  will  keep  during  all  the  summer 
months.  He,  therefore,  brought  this  action  for  dam- 
ages, resulting  from  Stewart's  breach  of  his  warranty. 
Stewart  contended  there  was  no  warranty,  but  that  his 
words  were  merely  his  opinion  and  not  a  statement  of 
a  fact. 

Mr.  Adams,  Chief  Justice,  said:  **A  representation 
as  to  the  quality  of  goods  by  the  word  *  choice '  may  or 
may  not  be  a  warranty,  according  to  circumstances. 
The  use  of  such  a  word  by  the  buyer,  respecting  goods 
which  the  buyer  was  inspecting,  or  might  be  presumed 
to  inspect,  would  not  ordinarily  be  a  warranty.  It 
would  be  a  mere  expression  of  opinion  respecting  the 
quality,  of  which  the  buyer  should  judge  for  himself. 
But  there  are  circumstances  under  which  it  is  the 
right  of  both  parties  that  representations  made 
by   the    seller,    should   be    regarded    as    statements 
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of  fact  which  may  be  relied  upon  by  the  buyer.  This 
is  so  where  the  buyer  is  ignorant  of  the  quality,  and 
cannot  be  presumed  by  the  seller  to  inform  himself  or 
acquire  knowledge  of  it  except  through  the  representa- 
tions of  the  seller.'- 

BXTLING  LAW 
Story  Case  Answer 

A  warranty  is  an  affirmation  made  by  seller  con- 
cerning the  subject  matter  made  before,  or  at  the  time 
the  sale  is  consummated.  An  affirmation  concerning  the 
thing  sold,  made  afterwards  gives  rise  to  no  rights, 
imless  it  is  supported  by  a  new  consideration.  It  is  not 
necessary  that  the  seller  should  say,  *'I  warrant,  etc.'* 
but  any  words,  whether  written  or  spoken,  and  even 
conduct,  equivalent  to  words  of  warranty,  will  consti- 
tute a  warranty. 

Mr.  Abram  Schuyler  has  a  clear  case  against  the 
Mitchell  company.  The  machine  which  had  defective 
wiring  and  was  liable  to  cross  circuit  at  any  moment, 
was  not  free  from  mechanical  imperfections.  Mr. 
Schuyler  will  recover  damages  for  breach  of  warranty. 


2.    Jury  Must  Determine  Whether  Words  Are  Statement 

of  Fact  or  Opinion 

STOSY  CASE 

Mr.  Mauriss  Cohen  desired  to  purchase  a  building 
lot  in  the  business  district  of  the  City  of  Chicago. 
After  some  negotiations  with  Mark  and  Company,  real 
estate  agents,  he  decided  upon  a  lot  near  State  Street 
on  Twelfth  Street,  upon  which  stood  an  old  building. 
Cohen  paid  five  dollars  a  square  foot  for  the  lot.  When 
dealing  with  Mr.  Cohen,  the  agent  of  Mark  and  Com- 
pany knew  that  Mr.  Cohen  intended  to  erect  a  twenty- 
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story  building,  and  repeatedly  stated  that  the  lot  had 
an  excellent  bottom,  that  it  was  probably  but  fifteen 
feet  to  rock  base.  Several  statements  of  like  nature 
were  made.  When  excavation  began,  it  was  found  that 
there  was  no  rock  base  for  the  lot,  only  a  clay  of  poor 
resistance  to  pressure.  As  a  result,  the  contractor 
was  forced  to  drive  1,000  extra  piling  at  Mr.  Cohen's 
expense.  If  you  were  a  juryman  in  the  subsequent 
suit  brought  by  Cohen  against  Mark  and  Company, 
would  you  decide  that  the  agent  of  Mark  and  Company 
had  warranted  a  stable  base  to  the  lot ! 

BXTUNG  COUBT  CASE 

Hawkins  vs.  Peniberton,  Volume  51  New  York  Re- 
ports, Page  193;  Volume  10  American  Reports,  Page 
595. 

Hawkins  procured  an  auctioneer  to  sell  for  him 
three  barrels  of  what  was  called  ''blue  vitriol.**  The 
auctioneer,  at  the  time  of  the  sale,  stated  in  Hawkins* 
presence,  that  the  article  was  "blue  vitroil,  sound  and 
in  good  order.'*  Pemberton,  as  the  highest  bidder, 
became  the  purchaser,  at  eight  cents  per  pound.  He 
believed  that  it  was  blue  vitroil,  and  would  not  have 
purchased  it  had  he  known  otherwise.  But  an  exam- 
ination the  following  day  showed  that  it  was  not  blue 
vitroil,  but  was  a  mixture  containing  only  a  small  per 
cent  of  the  real  substance,  and  was  worth  only  two  or 
three  cents  a  pound.  Pemberton  refused  to  accept  it. 
This  was  an  action  by  Hawkins  to  recover  damages 
caused  by  the  refusal  of  Pemberton.  Pemberton  con- 
tends that  the  statement  of  the  auctioneer  who  acted 
for  Hawkins,  that  it  was  "blue  vitroil"  was  a  war- 
ranty. Since  it  was  not  as  represented,  he  was  under 
no  obligation  to  accept  it. 
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Mr.  Jnstice  Earle  said:  *'Did  Ha'wkins  warrant  the 
article  to  be  blue  vitroil?  It  is  unquestioned  that  at 
the  time  of  the  sale,  through  his  auctioneer,  he  repre- 
sented it  to  be  blue  vitroil,  and  that  Pemberton  bought 
it  as  such,  relying  upon  that  representation.  To  con- 
stitute a  warranty,  it  is  not  necessary  that  the  word 
*  warranty*  should  be  used.  It  is  a  general  rule  that 
whatever  a  seller  represents,  at  the  time  of  the  sale, 
is  a  warranty.  There  is  no  particular  phraseology 
necessary  to  constitute  a  warranty,  although  the  asser- 
tion or  affirmation  of  a  vendor  concerning  the  article 
sold  must  be  positive  and  unequivocal.  *'  The  court 
was  of  the  opinion  that  it  was  a  question  for  the  jury 
as  to  whether  or  not  there  was  a  warranty  in  this 
case. 

BTTUNG  00X7BT  CASE 

Powers  vs.  BarJiam,  Volume  4  Adolph  and  Ellis  Re- 
ports, Page  473. 

Barham  sold  four  pictures  to  Powers  for  £160.  In 
the  bill  of  sale,  the  goods  were  stated,  **four  pictures, 
views  in  Venice,  Coraletto,  £160."  Now  Coraletto 
was  a  famous  painter,  and  pictures  painted  by  him 
were  worth  as  much  as  the  amount  for  which  these 
were  sold.  Powers,  believing  that  the  statement  in  the 
bill  of  sale  was  a  warranty  to  that  effect,  bought  them. 
It  was  subsequently  found  that  they  were  not  painted 
by  Coraletto,  and  were,  for  that  reason,  worth  very 
little.  Powers,  thereupon,  brought  this  action  to  re- 
cover damages  for  breach  of  warranty. 

Barham  contended  that  this  statement  was  not  a 
warranty,  but  only  a  statement  of  his  opinion. 

Lord  Denman,  Chief  Justice,  said:  *'It  may  be  true 
that,  in  the  case  of  very  old  pictures,  a  person  can 
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express  only  an  opinion  as  to  genuineness,  but  the  case 
here  is  that  pictures  were  sold  with  a  bill  of  parcels, 
containing  the  words,  **four  pictures,  views  in  Venice, 
Coraletto.'*  Now  words  like  these  must  derive  their 
explanation  from  the  ordinary  way  in  which  such 
matters  are  treated.  It  is,  therefore,  for  the  jury 
to  say,  under  all  the  circumstances,  what  was  the  effect 
of  the  words,  and  whether  they  implied  a  warranty  of 
genuineness,  or  conveyed  only  a  description,  or  an  ex- 
pression of  opinion/'  The  jury  found  that  the  words 
amounted  to  a  warranty  of  genuineness.  Judgment 
was,  therefore,  given  for  Powers. 

BXTUNG  LAW 

Story  Case  Answer 

It  has  just  been  stated  that  a  warranty  is  a  state- 
ment of  fact,  and  that  a  mere  expression  of  opinion 
does  not  give  the  buyer  any  rights.  It  is  not  always 
an  easy  question  to  decide  whether  a  given  statement 
is  one  of  fact  or  of  opinion,  and  no  definite  rule  can 
be  asserted  by  which  the  distinction  may  be  de- 
termined. This  question  must  be  decided  by  the  jury, 
taking  into  consideration  all  the  facts  and  circum- 
stances of  each  case. 

The  talk  of  the  selling  agent,  in  the  Story  Case,  can- 
not be  construed  as  a  warranty.  It  was,  at  most,  an 
expression  of  opinion,  and  in  all  probability  was  so 
regarded  by  the  purchaser  of  the  lot. 


3.     Express  Warranties 

a.     Scope  of  an  Express  Warranty 
STORY  CASE 

George    Lewis,    an    experienced    boarding    stable 
keeper,  negotiated  with  a  horse  trader,  Joseph  Jen- 
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kins,  concerning  a  horse.  He  described  to  **  Joe"  the 
kind  of  an  animal  he  desired,  and  then  **  Joe"  exhib- 
ited a  certain  mare,  saying  ''Here  is  a  six-year  old,  a 
good  sound  animal;  the  very  horse  yon  want."  Mr. 
Lewis  made  a  careful  inspection  of  the  horse,  and  fin- 
ally decided  to  purchase.  He  paid  $124  and  took  the 
animal  with  him.  Later,  he  discovered  that  his  new 
horse  was  blind  in  the  left  eye.  Mr.  Lewis  sued  on 
the  warranty  that  the  horse  was  sound.  Can  he 
recover! 

BUUNG  COUBT  CASE 

McCormick  vs.  Kelly,  Volume  28  Minnesota  Re- 
ports, Page  135. 

Kelly  negotiated  with  McCormick  for  the  purchase 
of  a  harvesting  machine.  He  was  given  possession  of 
the  machine  for  trial  before  the  commencement  of  the 
harvesting  season.  It  did  not  work  successfully, 
although  he  used  it  to  cut  about  70  acres  a  grain.  He 
complained  to  McCormick 's  agents,  and  threatened  to 
return  it.  Thereupon,  McCormick 's  agent  warranted 
the  machine  to  be  in  perfect  order,  and  as  good  a 
machine  as  could  be  bought.  Belying  upon  these  state- 
ments, Kelly  agreed  to  purchase  the  machine,  and 
gave  his  note  for  the  purchase  price.  This  was  an 
action  by  McCormick  upon  the  note. 

Kelly  contended  that  the  machine  was  not  as  war- 
ranted, and  that,  therefore,  he  was  under  no  obligation 
to  take  it. 

McCormick  contended  that  the  defects  complained 
of  were  known  to  Kelly  at  the  time ;  consequently,  were 
not  and  could  not  be  warranted  against. 

Mr.  Justice  Dickinson  said:  "It  has  always  been 
held  that  a  general  warranty  should  not  be  considered 
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as  applying  to,  or  giving  a  cause  of,  action  for  defects 
known  to  the  parties  at  the  time  of  making  the  war- 
ranty, and  both  the  weight  of  authority  and  reason 
authorizes  this  proposition,  viz — ^that  for  representa- 
tions in  the  terms  or  form  of  a  warranty  of  personal 
property,  no  action  will  be  on  account  of  defects  actu- 
ally known  and  understood  by  the  purchaser  at  the 
time  of  the  bargain."  Judgment  was  given  for 
McCormick. 

EULING  LAW 
Story  Case  Answer 

Express  warranties  may  be  general  or  special.  A 
special  warranty  is  an  affirmation  directed  to  a  special 
quality,  or  fact,  in  reference  to  the  subject  matter.  A 
general  warranty  covers  only  such  things  as  are  speci- 
ally warranted  against.  A  general  warranty  may  be 
directed  to  the  general  quality  or  condition  of  the  sub- 
ject matter.  It  will  cover  every  defect  which  comes 
within  the  quality  or  condition,  provided  the  defect 
was  not  obvious.  A  general  warranty  will  not  cover 
an  obvious  defect.  It  is  not  presumed  that  there  was 
an  intention  to  warrant  against  something  which  was 
perfectly  apparent  to  the  buyer. 

Mr.  Lewis,  of  the  Story  Case,  will  not  recover.  He 
was  a  man  experienced  in  judging  horses,  and  the 
blindness  of  the  horse  was  as  obvious  to  him  as  to  the 
seller.  The  statement  made  by  the  seller  was  not  a 
warranty  having  reference  to  this  defect. 


b.    Words  of  Description  Do  Not  Amount  to  a 

Warranty 

STOBY  CASE 

The  First  National  Bank  of  Memphis  ordered  from 


SALES  269 

the  Williams  Novelty  Company,  10,000  novelty  adver- 
tising calendars.  The  novelty  company  wrote  the  bank 
as  follows:  *'We  agree  to  make  you  10,000  novelty 
calendars  of  unique  and  original  design ;  shipment  will 
be  completed  before  December  15.''  The  goods, 
however,  did  not  arrive  until  the  second  of  January. 
The  First  National  Bank,  nevertheless,  accepted  them, 
but  sued  on  the  ground  that  the  goods  were  not  deliv- 
ered, according  to  the  warranty  of  the  Williams 
Novelty  Company.    Can  the  bank  recover? 

SUUNa  COUST  CASE 

Woodruff  vs.  Rogers,  Volume  23  Ohio  State  Reports, 
Page  632. 

A  contract  between  the  parties  to  this  action  was 
as  follows: 

''Cincinnati,  Oct.  13. 

Sold  to  J.  H.  Eogers  one  thousand  sacks  of  coarse 
Liverpool,  and  two  thousand  sacks  fine  Liverpool  salt 
at  $2.10  per  sack,  arrive  by  November  15.'* 

The  salt  arrived  a  few  days  later,  and  Rogers  re- 
fused to  accept  it.  This  was  an  action  for  the  price 
thereof  by  Woodruff. 

In  defense,  Rogers  contended  that  the  statement, 
**to  arrive  by  November  15"  was  a  warranty,  and 
since  the  salt  did  not  arrive  by  that  time,  he  was  under 
no  obligation  to  receive  or  pay  for  it. 

Mr.  Justice  Stone  said:  "Effect  is,  of  course,  to  be 
given  to  the  words  of  the  contract,  "to  arrive  by 
November  15,''  but  the  question  is,  what  effect? 
They  are,  as  we  think,  words  of  condition  and  descrip- 
tion only,  and  cannot  be  construed  as  a  warranty  that 
the  salt  shall  "arrive."  Judgment  was  given  for 
Woodruff. 
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RUUNO  LAW 

Story  Ceise  Answer 

Whether  or  not  words  in  a  contract  are  mere  de- 
scription or  constitute  a  warranty  is  often  determined 
by  their  importance  in  inducing  the  contract.  If  with- 
out them,  the  purchaser  would  not  have  acted,  they 
usually  constitute  a  warranty. 

In  the  case  between  the  First  National  Bank  and  the 
"Williams  Novelty  Company,  the  former  will  recover. 
Here  the  words,  **  shipment  to  be  completed  before 
December  15,"  were  more  than  mere  **  words  of  con- 
dition and  description;"  since  the  value  of  a  calendar 
is  materially  lessened  if  it  be  delivered  late.  The 
statement  that  the  calendars  would  be  on  hand  by 
December  15,  was  an  inducement  to  the  First 
National  Bank  to  enter  into  the  agreement. 


4.     Implied  Warranties 

a.    Implied  Warranty  of  Title 

STOBY  CASE 

George  Warner  met  a  stranger  on  the  train  who  sold 
him  a  gold  watch  for  the  sum  of  twelve  dollars.  He 
exhibited  his  bargain  to  the  town  postmaster,  Mr. 
Jonah  Hopkins  became  interested  in  the  unique 
Swiss  movement,  and  offered  to  buy  the  watch.  After 
several  days  of  negotiation,  Mr.  Warner  sold  the 
watch  to  the  postmaster  for  $19.50.  Several  days 
later,  the  buyer  visited  the  county  seat,  where  the 
watch  was  identified  and  claimed  as  one  recently  stolen 
from  the  Bevin  Jewelry  Company.  Mr.  Hopkins  sur- 
rendered it  and  then  requested  a  return  of  the  pur- 
chase price  from  his  friend  Warner.  Mr.  Warner  con- 
sulted his  son,  who  was  studying  law,  and  finally 
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agreed  to  pay  Mr.  Hopkins  ten  dollars,  provided  this 
would  satisfy  the  latter.  Mr.  Hopkins  did  not  want  to 
lose  the  good  will  of  his  friend,  and  accepted  the  offer. 
Could  he  have  demanded  morel 

BXTLINa  OOUBT  CASE 

Euchholz  vs.  Bannister,  Volume  17  Common  Bench 
Reports,  New  Series,  Page  708. 

Euchholz  was  a  commission  merchant  at  Manches- 
ter; Bannister  was  a  job  warehouseman  in  the  same 
place.  Euchholz  went  into  Bannister's  warehouse  and 
there  saw,  among  other  goods  purchased  by  the  defend- 
ant, seventeen  pieces  of  print,  which  he  offered  to  buy. 
Bannister  accepted  the  offer.  Euchholz  paid  for  the 
goods  at  once.  Later,  it  developed  that  the  merchandise 
had  been  stolen,  and  that  Bannister  was  not  the  true 
owner  of  them.  Euchholz  was  compelled  to  surrender 
them  upon  the  rightful  owner 's  demand.  This  was  an 
action  to  recover  from  Bannister  the  price  paid  for  the 
goods. 

It  was  contended  by  Bannister  that  there  could  be  no 
recovery,  because  there  was  no  warranty  of  title,  ex- 
press or  implied. 

Mr.  Earle,  Chief  Justice,  said :  **In  the  case  of  goods 
sold  in  an  open  shop  or  warehouse,  there  is  an  implied 
warranty  on  the  part  of  the  seller  that  he  is  the  owner 
of  the  goods,  and,  if  it  turns  out  otherwise,  as  where 
the  goods  are  claimed  by  the  true  owner,  from  whom 
they  have  been  stolen,  the  buyer  may  recover  the  price 
as  money  paid  upon  a  consideration,  which  has  failed.'* 
Judgment  was  given  for  Euchholz. 

RXTUNa  LAW 

Story  Case  Answer 
When  one  sells  property  as  his  own,  he  implicitly 
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warrants  that  he  has  title.  A  pawn  broker  does  not 
make  such  an  implied  warranty.  His  act  is  simply  a 
declaration  that  he  is  selling  snch  title  as  he  may  have. 
Mr.  Hopkins,  of  the  Story  Case,  did  not  receive  the 
full  measure  of  his  loss,  but  this  would  have  been 
granted  at  law.  George  Warner  tacitly  asserted  his 
ownership  of  the  watch  he  agreed  to  sell ;  on  this  im- 
plied warranty,  Hopkins  could  have  recovered  the 
whole  of  his  loss. 


.    b.    Implied  Warranty  of  Quality 
(1)     Caveat  Emptor 

STOBY  CASE 

Brown  and  Son,  tool-handle  manufacturers,  being 
out  of  material,  telegraphed  to  Jenkins  Dibble,  a 
farmer  in  Ohio,  as  follows:  **Will  pay  eight  dollars  a 
cord  for  ash  sapplings  cut  on  your  farm.''  A  letter 
was  received  in  answer  from  a  certain  Mr.  Arthur 
Leiber,  explaining  that  Mr.  Dibble  had  recently  died, 
and  that  he,  Leiber,  was  his  executor.  Mr.  Leiber 
wrote  that  he  could  not  guarantee  the  state  of 
preservation  of  this  lumber,  since  it  had  been 
cut  some  time.  But  Brown  and  Son  were  in 
haste,  and  closed  the  transaction  at  once.  Later, 
it  developed  that  much  of  the  wood  was  cracked 
and  split,  due  to  improper  curing.  This  resulted  in 
more  waste  than  the  tool-handle  firm  contemplated. 
Mr.  Leiber  answered  a  request  to  refund  as  follows :  **I 
warned  your  company  that  I  was  unaware  of  the  con- 
dition of  this  wood."  "Will  this  be  a  sufficient  answer 
before  a  court  of  justice  in  the  suit  between  the  BrowTi 
and  Son  Company  and  Mr.  Leiber? 
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RUUNO  COURT  CASE 

Kellogg  vs.  Barnard,  Volume  10  Wallace,  United 
States  Reports,  Page  383. 

Barnard,  a  commission  merchant,  residing  in  Boston, 
Massachusetts,  placed  a  quantity  of  foreign  wool  in 
the  hands  r>f  wool  brokers  to  seU.  He  instructed  the 
brokers  not  to  sell  unless  the  purchaser  himself  came 
to  Boston  and  examined  the  wool.  An  offer  was  made 
by  Kellogg,  a  dealer  of  wool,  who  resided  in  Hartford. 
The  wool  broker  accepted  the  offer,  provided  Kellogg 
would  come  and  examine  the  wool.  Kellogg  went  to 
Boston,  and  after  examining  certain  of  the  bales  as 
fully  as  he  desired,  and  being  offered  an  opportunity 
to  examine  all  the  remaining  bales,  and  have  them 
opened  for  his  inspection,  which  he  declined,  he  pur- 
chased the  wool.  The  wool  proved  to  be  cleverly 
packed — rotten  and  damaged  wool  and  tags  being  con- 
cealed by  an  outer  covering  of  fleeces  in  their  ordinary 
state.  Barnard  knew  nothing  of  this.  Kellogg  brought 
this  action  to  recover  damages. 

He  contended  that  there  was  an  implied  warranty 
that  the  goods  were  merchantable,  and  that,  therefore, 
he  was  under  no  obligation  to  pay  for  them. 

Mr.  Justice  Davis  said:  *'No  principle  of  the  Com- 
mon Law  has  been  better  established  or  more  often 
affirmed,  both  in  this  country  and  in  England,  than  that 
in  sales  of  personal  property,  in  the  absence  of  express 
warranty,  where  the  buyer  has  an  opportunity  to  in- 
spect the  commodity,  and  the  seller  is  guilty  of  no 
fraud,  and  is  neither  the  manufacturer  nor  grower  of 
the  article  he  sells,  the  maxim  of  caveat  emptor 
applies.  Such  a  rule,  requiring  the  purchaser  to  take 
care  of  his  own  interests,  has  been  found  best  adapted 
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to  the  wants  of  trade  in  the  business  transactions  of 
life.  And  there  is  no  hardship  in  it,  because  if  the  pur- 
chaser distrusts  his  judgment  he  can  require  of  the 
seller  a  warranty  that  the  quality  or  condition  of  the 
goods  he  desires  to  buy  corresponds  with  the  sample 
exhibited.  If  he  is  satisfied  without  a  warranty,  and 
can  inspect  and  declines  to  do  it,  he  takes  upon  himself 
the  risk  that  the  article  is  merchantable,  and  he  can- 
not relieve  himself  and  charge  the  seller,  on  the 
ground  that  the  examination  will  occupy  time,  and  is 
attended  with  labor  and  inconvenience.'*  Judgment 
was  given  for  Barnard. 

BUUNG  LAW 
Story  Case  Answer 
When  personal  property  is  sold  and  no  express 
claims  are  made  as  to  its  quality,  generally  the  law 
will  not  create  any  warranty  by  implication.  In  such 
a  case,  the  rule  of  Caveat  Emptor  or  **let  the  buyer 
beware, *'  is  said  to  apply;  that  is,  if  the  buyer  does 
not  ask  for  a  warranty  as  to  quality,  he  buys  at  his 
peril.  He  must  either  satisfy  himself  as  to  the  quality 
of  the  thing,  or  demand  a  warranty,  else  the  law  will 
afford  no  relief  against  a  bad  bargain. 

In  the  Story  Case,  the  firm  of  Brown  &  Son  fails  in 
its  effort  to  recover  a  part  of  the  purchase  price.  The 
law  does  not  protect  a  man  against  his  own  lack  of 
circxunspection. 


(2)     Sale  of  an  Article  for  a  Specific  Purpose 
STOBY  CASE 

On  January  first,  the  Woolworth  Ten-cent  Store 
Company  bought  200,000  wire  coat  hangers  from  the 
C'.:c2^o  AYire-Aveaving  Company.    One  year  later,  the 
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Woolworth  company  brouglit  suit  against  the  wire 
company  for  breach  of  warranty.  At  the  trial,  it  was 
proved  that  10,000  complaints  had  come  in  from  cus- 
tomers who  declared  that  the  coat  hangers  were  not 
strong  enough  to  support  the  ordinary  garment.  Will 
the  Woolworth  company  win  the  suit! 

EUUNG  COUET  CASE 

Randall  vs.  New  son,  Volume  2  Queen's  Bench  Divi- 
sion, Page  102. 

Randall  bought  of  Newson,  who  was  a  carriage 
builder,  a  phaeton.  At  the  time,  it  was  fitted  with 
shafts  for  only  one  horse,  and  Randall  gave  orders  to 
Newson  for  a  pole  and  splinter  bar  to  be  made  and 
fitted  to  the  vehicle.  The  phaeton  was  sent  home  with 
the  pole  and  splinter  bar.  While  Randall  was  driving 
it  with  two  horses,  the  horses  swerved  and  the  pole 
broke  at  the  carriage.  The  mishap  caused  great  dam- 
age to  the  horses.  Randall  brings  this  action  for  the 
resulting  damages.  He  contended  that,  although  New- 
son  made  no  express  warranty,  that  there  was  an  im- 
plied warranty  that  the  pole  was  reasonably  fit  for 
the  purpose  for  which  it  was  made. 

Mr.  Justice  Brett  delivered  the  opinion  of  the  court : 
**In  the  sale  of  an  article  for  a  specific  purpose,  there 
is  a  warranty  by  the  seller  that  it  is  reasonably  fit 
for  the  purpose,  and  that  there  is  no  exception  as  to 
latent  undiscoverable  defects.'*  Judgment  was  given 
for  Randall. 

EUUNG  LAW 

Story  Case  Answer 

We  have  established  that  the  general  rule  is  that 

the  law  will  imply  no  warranty  of  quality  when  the 

buyer  has  failed  to  get  an  express  warranty.    There 
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are  some  exceptions  to  this  rule.  If  a  buyer  makes 
known  to  the  seller  the  purpose  for  which  the  thing 
bought  is  to  be  used,  and  shows  that  he  relies  upon  the 
skill  and  judgment  of  the  seller  in  selecting  it,  there 
is  an  implied  warranty  by  the  seller  that  the  thing  sold 
is  reasonably  fit  for  the  purpose  for  which  it  is  bought. 
In  the  Story  Case,  the  "VVoolworth  company  obvi- 
ously will  recover,  even  though  nothing  was  expressly 
stated  by  the  Chicago  Wire  Company  as  to  the 
strength  of  the  coat  hangers.  There  is  an  implied 
warranty  upon  the  sale,  that  the  thing  offered  to  the 
purchaser  is  reasonably  suitable  for  its  designed  use. 


(3)     Sale  by  Sample 
8T0BY  CASE 

When  Mr.  Archie  Klemmer,  agent  for  the  Pittsburg 
Glass  and  Paint  Company,  called  on  his  old  customers, 
Randall  and  Sons,  painters  and  decorators,  he  told 
them  of  a  new  putty  which  was  superior  to  anything 
in  the  market.  After  examining  a  sample  box  of  the 
putty,  Mr.  Randall  said,  '* Archie,  I've  been  looking 
forty  years  for  a  putty  that  will  not  turn  yellow  xmder 
white  painf  The  rejoinder  was,  *'Test  your  putty 
for  a  week.  I'll  then  return  and  take  your  order." 
The  test  was  made  and  Mr.  Randall  gave  his  order  for 
2,000  pounds,  saying,  **It's  the  only  putty  I  ever  saw 
that  would  not  stain  white  paint!"  The  2,000  pounds 
arrived;  but  Randall  found  that,  although  the  putty 
was  in  some  respects  better  than  the  other  brands,  like 
all  the  rest  it  turned  white  paint  yellow.  In  the  sub- 
sequent suit,  Mr.  Randall  demonstrated  before  the 
jury  that  the  sample  putty  and  the  delivered  putty 
were  vastly  different,  in  that  the  sample  did  not  dis- 
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color  white  paint,  whereas  the  other  did.  The  Pitts- 
burg Company  insisted  that  this  was  not  material, 
inasmuch  as  Mr.  Klemmer  had  made  no  representa- 
tion about  the  putty.  Who  should  receive  judgment? 
BuiJNa  coxmT  case 

Bradford  vs.  Manly,  Volume  13  Massachusetts  Re- 
ports, Page  138;  Volume  7  American  Decisions,  Page 
122. 

Manly  entered  Bradford's  store  and  offered  to  sell 
him  some  cloves,  at  the  same  time  exhibiting  him  a 
sample.  The  sample  shown  was  of  the  very  best 
quality.  Bradford  agreed  to  purchase  six  hun- 
dred and  two  pounds  at  $1.50  a  pound.  When  the  con- 
signment arrived,  Bradford  found  that  it  was  not 
Cayenne  cloves  but  a  much  more  inferior  quality. 
Thereupon,  Bradford  brought  this  action  to  recover 
damages. 

^lanly  contended  that  he  had  warranted,  neither  ex- 
pressly nor  by  implication,  that  the  consignment  would 
be  like  the  sample  shown. 

Mr.  Cliief  Justice  Baker  said:  **The  fair  import  of 
the  exhibition  of  a  sample  is  that  the  article  proposed 
to  be  sold  is  like  that  which  is  shown  as  a  parcel  of  the 
article.  It  is  intended  to  save  the  customer  the  trouble 
of  examining  the  whole  quantity.  It  certainly  means 
as  much  as  this :  *  The  thing  I  offer  to  sell  is  of  the 
same  kind,  and  essentially  of  the  same  quality,  as  the 
specimen  I  give  you.*  **  Judgment  was  given  for 
Bradford. 

EUUNO  LAW 
Story  Case  Answer 
Another  exception  to  the  rule  of  Caveat  Emptor 
is  shown  when  goods  are  sold  by  sample.    If  a  seUer 
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exhibits  samples  of  goods,  which,  are  examined  by  the 
buyer,  and  on  which  he  relies  in  buying,  there  is  an  im- 
plied warranty  that  the  goods  bought  are  essentially 
of  the  same  quality  as  the  sample  exhibited.  The  very 
exhibition  of  the  sample  is  equivalent  to  the  statement 
that  the  goods  bought  are  to  be  substantially  of  the 
same  quality,  or  else  why  was  the  sample  shown? 

It  is  clear,  in  the  Story  Case,  that  no  warranty  was 
made  by  Mr.  Klemmer,  but  it  is  quite  obvious  that 
Eandall  and  Sons  purchased  the  putty,  because  of  the 
single  desirable  merit  which  it  possessed.  Since  the 
delivered  putty  was  not  as  good  as  the  sample,  Eandall 
and  Sons  may  recover. 


C.    Receipt  and  Acceptance  by  Buyer 
1.    Retention  of  Goods  as  Acceptance 

STOSY  CASE 

Mr.  George  Oberon,  seed  distributor,  ordered  and 
paid  for  ten  bushels  of  red-top  turnip  seed  from  the 
Saltzer  Seed  Company,  relying  upon  samples  shown 
him  by  the  agent  of  the  seed  concern.  When  the  seed 
arrived,  it  was  much  inferior  to  the  samples  shown, 
and  Mr.  Oberon  decided  to  return  the  shipment,  but  an 
inexperienced  employee,  instead  of  conveying  the  seed 
to  the  shipping  room,  mistakenly  placed  it  in  the  dis- 
tributing room.  It  was  six  months  before  the  mistake 
was  discovered,  during  which  time  a  portion  of  the 
seed  had  been  sold  to  retailers.  Mr.  Oberon  now 
desires  to  return  the  seed,  on  the  ground  that  it  was 
not  like  the  sample,  and  further,  that  he  had  not 
accepted  it.  The  Saltzer  Seed  Company  insists  that 
Mr.  Oberon  had  accepted  the  consignment,  since  he 
had  kept  it  in  his  building  for  six  months.    If  suit  is 
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brought,  whose  contention  will  be  supported  by  the 
court? 

RUMNG  COURT  CASE 

Hohhs  vs.  Massasoit  Whip  Company,  Volume  158 
Massachusetts  Reports,  Page  194. 

The  Massasoit  Whip  Company  was  engaged  in 
the  manufacture  of  whips  at  Westfield.  Hobbs,  on 
several  occasions,  had  sent  eelskins  to  the  company, 
which  were  used  by  it  in  making  whips.  On  each  occa- 
sion, the  company  received  the  skins  and  paid  Hobbs 
the  customary  price.  On  a  subsequent  occasion,  Hobbs 
sent  to  the  company,  skins.  The  company  made  no 
answer  to  the  shipment  for  several  weeks,  and  the 
skins  were  destroyed  in  the  meantime.  Later,  the 
company  refused  to  pay,  and  Hobbs  brought  this 
action  for  the  price. 

It  was  contended  by  the  company  that  it  had  never 
accepted  the  skins,  and  until  it  did,  it  was  under  no 
obligation  to  pay  for  them. 

Mr.  Justice  Holmes  said:  ''Hobbs  was  not  a 
stranger  to  the  company,  even  if  there  was  no  contract 
between  them.  He  had  sent  eelskins  the  same  way  four 
or  five  times  before,  and  they  had  been  accepted  and 
paid  for.  In  such  a  condition  of  things,  the  plaintiff 
was  warranted  in  sending  the  defendant  company 
skins  conforming  to  the  requirements,  and  even  if  the 
offer  was  not  such  that  the  contract  was  made  as  soon 
as  skins  corresponding  to  its  terms  were  sent.  Send- 
ing them  did  impose  on  the  defendant  a  duty  to  act 
about  them,  and  silence  on  its  part,  coupled  with  a 
retention  of  the  skins  for  an  unreasonable  time  might 
be  found  by  the  jury  to  warrant  the  plaintiff  in  assum- 
ing that  they  were  accepted,  and  thus  to  amount  to  an 


280  SALES 

acceptance.'*   The  jury  so  found  it,  and  judgment  was 
given  for  Hobbs. 

RUUNa  LAW 
Story  Case  Answer 

If  goods  are  sent  to  a  firm  without  authority,  the 
fact  that  they  are  retained  by  the  latter  ordinarily 
raises  no  presumption  that  it  has  accepted  them.  If 
there  has  been  a  similar  course  of  dealings  between  the 
parties,  however,  and  goods  have  been  accepted  before 
under  the  same  or  similar  circumstances,  retention  of 
goods,  subsequently,  considered  with  fore-going  cir- 
cumstances, is  strong  evidence  of  acceptance. 

Mr.  Oberon,  of  the  Story  Case,  had  retained  the 
seeds  for  so  long  a  period  of  time  that  the  seller  rea- 
sonably concluded  the  shipment  had  been  accepted. 
The  buyer  exercised  the  control  of  an  owner  when  he 
retained  the  seed  for  six  months,  even  though  through 
a  mistake  of  his  clerk,  and  when  he  sold  a  portion  of 
the  seed.  Mr.  Oberon  had,  therefore,  accepted  the 
seed  and  cannot  now  return  it.  This  does  not  mean, 
however,  that  he  has  no  case  against  the  seed  company 
for  damages,  because  of  the  inferior  seed. 


D.    Vendor's  Lien 
STOBY  CASE 

Mr.  Rudyard  Farlow  visited  the  Barns  Linseed  Oil 
Distributing  Company  and  bought  twenty  barrels  of 
XX  pure  linseed  oil.  The  twenty  barrels  were  set 
aside  and  marked  with  Mr.  Farlow 's  mark.  It  was 
understood  that  payment  should  be  made  in  ten  days. 
Mr.  Farlow,  at  the  same  time,  arranged  to  call  for  the 
oil  on  the  following  day,  and  the  salesman  of  the  dis- 
tributing company  said,  **A11  right,  the  oil  is  yours." 
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Immediately  following  the  transaction,  Farlow 
was  called  away  on  account  of  the  sickness  of  his 
mother,  and  did  not  stop  again  at  the  oil  company  imtil 
the  ten  days  of  credit  had  elapsed.  One  of  his  men, 
however,  had  called,  on  the  day  after  the  purchase  and 
had  taken  five  barrels  of  the  oil.  Mr.  Farlow  now 
desired  to  remove  the  remainder,  but  the  company 
refused  to  allow  the  oil  out  of  its  possession  unless  he 
paid  cash.  Mr.  Farlow  contended  that  the  oil  belonged 
to  him;  it  was  branded  with  his  personal  brand  and 
set  aside,  and  furthermore,  the  agent  of  the  company 
had  told  him  that  he  could  get  it  at  any  time.  How  can 
it  be  proper  for  the  company  to  keep  the  oil  if  this 
statement  of  Mr.  Farlow  is  correct! 

KUUNG  COUET  CASE 

Arnold  vs.  Delano,  Volume  4  Cushing,  Massachusetts 
Reports,  Page  33;  Volume  50  American  Decisions, 
Page  754. 

Sowerby  and  Grant,  partners  in  trade,  purchased 
sixty  cords  of  wood  from  Delano.  A  note,  payable  in 
six  months,  was  given  in  pajTuent.  The  wood  at  the 
time  of  the  sale  was  on  Delano's  land,  and  there  con- 
tinued. Sowerby  and  Grant  became  insolvent,  and 
Arnold  was  made  assignee.  He  demanded  the  wood. 
Delano  claimed  that  he  had  a  lien  upon  it  for  the  pur- 
chase price.  Arnold  contended  that  he  waived  his  lien 
by  giving  credit. 

Mr.  Chief  Justice  Shaw  said:  "When  goods  are 
sold,  and  there  is  no  stipulation  for  credit  or  time 
allowed  for  payment,  the  vendor  has,  by  Conunon  Law, 
a  lien  for  the  price;  in  other  words,  he  is  not  bound 
actually  to  part  with  the  possession  of  the  goods  with- 
out being  paid  for  them.    The  term  ''lien"  imparts, 
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that  by  the  contract  of  sale,  and  a  formal,  symbolical, 
or  constructive  delivery,  the  property  has  vested  in  the 
vendee,  because  no  man  can  have  a  lien  on  his  own 
goods.  The  very  definition  of  a  lien  is  a  right  to  hold 
goods,  the  property  of  another,  in  security  for  some 
debt,  duty,  or  other  obligation. 

A  lien  for  the  price  is  incident  to  the  contract  of 
sale,  when  there  is  no  stipulation  therein  to  the  con- 
trary, because  a  man  is  not  required  to  part  with  his 
goods  until  he  is  paid  for  them.  But,  when  credit  is 
given  by  agreement,  the  vendee  has  a  right  to  the  cus- 
tody and  actual  possession  on  a  promise  to  pay  at  a 
future  time.  He  may  then  take  the  goods  away,  and 
into  his  own  actual  possession,  and  if  he  does  so,  the 
lien  of  the  vendor  is  gone,  it  being  a  right  incident  to 
the  possession. 

But  the  law,  in  holding  that  a  vendor,  who  has  thus 
given  credit  for  goods,  waives  his  lien  for  the  price, 
does  so  on  one  implied  condition,  which  is,  that  the 
vendee  shall  keep  his  credit  good.  If,  therefore,  before 
payment,  the  vendee  becomes  bankrupt  or  insolvent, 
and  the  vendor  still  retains  the  custody  of  the  goods, 
or  any  part  of  them,  or  if  the  agent  or  carrier  is  on 
his  way  to  the  vendee,  and  has  not  yet  delivered  the 
goods  into  his  actual  possession,  the  vendor,  before 
he  does  so,  can  regain  his  actual  possession,  by  a  stop- 
page in  transition,  then  his  lien  is  restored  and  he  may 
hold  the  goods  as  security  for  the  price."  Judgment 
was  given  for  Delano. 

RUUNG  LAW 
Story  Case  Answer 
When  goods  are  sold  which  are  yet  unpaid  for,  the 
seller  is  permitted  to  retain  possession  of  them  as 
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security  for  the  purchase  price.  This  is  known  as  the 
vendor's  lien.  He  may  waive  this  lien  either  expressly 
or  by  implication.  If  he  gives  up  his  possession,  that 
is  a  waiver,  for  his  lien  continues  only  so  long  as  his 
possession  continues.  If  he  extends  credit,  that  is  a 
w^aiver,  because  he  indicates  his  willingness  to  rely 
upon  the  credit  of  buyer  alone  for  security.  But  if 
the  buyer  becomes  insolvent  while  he  retains  posses- 
sion, the  waiver  is  ineffectual,  and  he  may  then  con- 
tinue to  hold  the  goods  as  security  for  the  purchase 
price.  The  vendor  may  exercise  his  lien  even  after  he 
has  parted  with  the  possession  of  the  goods,  if  they 
have  not  yet  been  delivered  and  he  learns  of  the  insolv- 
ency of  the  buyer.  This  frequently  happens  when 
goods  are  in  transit,  and  is  called  **  stoppage  in 
transit. ' ' 

In  the  Story  Case,  Mr.  Farlow  was  right;  the  oil 
did  belong  to  him  and  the  oil  company  could  not  have 
sold  it  to  another  for  a  reasonable  time.  But  although 
the  title  was  in  Mr.  Farlow,  yet  the  right  of  possession 
was  in  the  oil  company,  because  since  the  ten  days 
period  of  credit  had  expired,  the  seller  could  assert  his 
lien  upon  the  oil  for  the  purchase  price  still  due. 


K    The  Right  ot  Stoppage  in  Transit 
STOBY  CASE 

The  Interstate  League  Baseball  Club  bought  5,000 
base-balls  of  the  Spaulding  Athletic  Company,  giving 
a  check  for  $5,000  in  full  payment.  After  the  balls 
had  been  shipped,  the  Spaulding  local  agent  tele- 
graphed to  the  company  that  the  Interstate  League 
was  on  the  verge  of  bankruptcy,  due  to  excessive  liti- 
gation.   The  firm  telegraphed  in  answer,  * '  Can 't  cash 
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League  check.  Make  effort  to  stop  goods  before  reach- 
ing them."  The  local  representative  rushed  to  the 
freight  house  of  the  Union  Pacific,  where  he  found  the 
freight  agent  in  the  act  of  breaking  the  seal  of  the 
car,  preparatory  to  delivery  of  the  balls  to  the  Liter- 
state  League  driver.  Assuming  that  the  title  of  the 
base-balls  was  in  the  Interstate  League,  can  the 
Spaulding  company,  through  its  local  agent,  stop  the 
shipment? 

BUUNG  COUBT  CASE 

Tufts  vs,  Sylvester,  Volume  79  Maine  Reports,  Page 
213 ;  Volume  1  American  State  Reports,  Page  303. 

Tufts  sold  a  bill  of  goods  to  be  shipped  at  Boston 
to  the  buyer  at  Farmington,  Massachusetts.  The 
buyer  became  insolvent  after  the  purchase,  and  coun- 
termanded the  order  of  goods,  but  the  countermand 
was  made  too  late.  Before  the  goods  came,  he  had 
gone  into  insolvency,  and  an  officer  of  court-messenger 
had  taken  possession  of  his  property.  An  express  com- 
pany, bringing  the  goods,  tendered  them  to  the  buyer, 
who  refused  to  accept  them.  But  the  messenger  had 
accepted  the  goods  from  the  carrier,  paying  the 
charges.  After  this,  but  before  an  assignee  was 
appointed,  Tufts,  the  seller,  made  a  demand  upon  both 
the  carrier  and  the  messenger  for  the  return  of  his 
goods.  This  was  an  action  to  recover  the  possession 
of  them. 

The  question  upon  these  facts  is,  whether  the  goods 
were  seasonably  stopped  in  transit  to  preserve  the 
lien  of  Tufts. 

Chief  Justice  Peters  said:  **We  think  they  were. 
The  right  of  stoppage  in  transit  is  favored  by  law.  It 
is  clear  that  the  goods  did  not  go  into  the  buyer's  pos- 
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session.  He  refused  to  receive  them.  He  had  a  moral 
and  legal  right  to  do  so.  *He  may  refuse  to  take  pos- 
session ^  says  Mr.  Benjamin,  'and  thus  leave  unim- 
paired the  right  of  stoppage  in  transit,  imless  the 
vendor  be  anticipated  in  getting  possession  by  the 
assignee  of  the  buyer.'  ''  Judgment  was  given  for 
Tufts. 

EXJUNG  LAW 

Story  Case  Answer 

We  have  just  seen  that  an  unpaid  vendor  may  retain 
possession  of  the  goods  sold,  as  security  for  the  pur- 
chase price,  unless  he  waives  this  right,  called  vendor's 
lien.  If  he  has  shipped  the  goods,  and  the  vendee 
becomes  insolvent  while  the  goods  are  in  transit,  the 
seller  may  notify  the  carrier  not  to  deliver  them  to  the 
buyer.  It  is  said  that  the  carrier's  possession  is  the 
possession  of  the  vendor,  and  on  this  theory  the  courts 
hold  that  the  vendor's  lien  continues.  The  right  to 
stop  goods  in  transit  ceases,  in  case  the  vendee,  having 
received  a  bill  of  lading,  transfers  it  to  a  purchaser 
without  notice. 

The  Spaulding  Athletic  Company  may  stop  the 
goods  at  any  time  while  in  transit,  even  though  the 
title  has  passed  to  the  purchaser.  The  local  agent 
arrived  just  in  time.  If  the  Interstate  League  driver 
had  taken  the  consignment  of  base-balls  into  his  pos- 
session, the  right  of  the  Spaulding  company  would 
have  been  cut  off. 


THE  UNIFORM  SALES  ACT 

(Adopted  Verbatim  in  Many  States  and  Followed  as 
Common  Law  in  the  Other  States.) 

PART  I 

Formation  of  the  Contract 

Section  I.     (1)     A  contract  to  sell  goods  is  a  contract 

whereby  the  seller  agrees  to  transfer  the  property  in 
goods  to  the  buyer  for  a  consideration  called  the  price. 

(2)  A  sale  of  goods  is  an  agreement  whereby  the 
seller  transfers  the  property  in  goods  to  the  buyer  for  a 
consideration  called  the  price. 

(3)  A  contract  to  sell  or  a  sale  may  be  absolute  or 
conditional. 

(4)  There  may  be  a  contract  to  sell  or  a  sale  between 
one  part  owner  and  another. 

Section  II.  Capacity  to  buy  and  sell  is  regulated  by 
the  general  law  concerning  capacity  to  contract,  and  to 
transfer  and  acquire  property. 

Where  necessaries  are  sold  and  delivered  to  an  infant, 
or  to  a  person  who,  by  reason  of  mental  incapacity  or 
drunkenness,  is  incompetent  to  contract,  he  must  pay  a 
reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the 
condition  in  life  of  such  infant  or  other  person,  and  to  his 
actual  requirements  at  the  time  of  delivery. 

Formalities  of  the  Contract 
Section  III.  Subject  to  the  provisions  of  this  act  and 
of  any  other  statute  in  that  behalf,  a  contract  to  sell,  or 
a  sale  may  be  made  in  writing,  either  with  or  without 
seal,  or  by  word  of  mouth,  or  partly  in  writing  and  partly 
by  word  of  mouth,  or  may  be  inferred  from  the  conduct 
of  the  parties. 
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Section  IV.  (1)  A  contract  to  sell  or  a  sale  of  any 
goods  or  choses  in  action  of  the  value  of  five  hundred  dol- 
lars or  upward  shall  not  be  enforcible  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  or  choses  in 
action  so  contracted  to  be  sold,  or  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  or  sale  be  signed 
by  the  party  to  be  charged  or  his  agent  in»that  behalf. 

(2)  The  provisions  of  this  section  shall  apply  to  every 
such  contract  or  sale,  notwithstanding  that  the  goods 
may  be  intended  to  be  dehvered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  or  sale  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  complet- 
ing thereof,  or  rendering  the  same  fit  for  delivery ;  but  if 
the  goods  are  to  be  manufactured  by  the  seller  especially 
for  the  buyer  and  are  not  suitable  for  sale  to  others  in  the 
ordinary  course  of  the  seller's  business,  the  provisions 
of  this  section  shall  not  apply. 

(3)  There  is  an  acceptance  of  goods  within  the  mean- 
ing of  this  section  when  the  buyer,  either  before  or  after 
deUvery  of  the  goods,  expresses  by  words  or  conduct  his 
assent  to  becoming  the  owner  of  those  specified  goods. 

Subject-Matter  of  Contract 

Section  V.  (1)  The  goods  which  form  the  subject 
of  a  contract  to  sell  may  be  either  existing  goods,  owned 
or  possessed  by  the  seller,  or  goods  to  be  manufactured 
or  acquired  by  the  seller  after  the  making  of  the  contract 
to  sell,  in  this  act  called  "future  goods." 

(2)    There  may  be  a  contract  to  sell  goods,  the  acqui- 
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sition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen. 

(3)  Where  the  parties  purport  to  effect  a  present 
sale  of  future  goods,  the  agreement  operates  as  a  contract 
to  sell  the  goods. 

Section  VI.  (1)  There  may  be  a  contract  to  sell  or  a 
sale  of  an  undivided  share  of  goods.  If  the  parties  intend 
to  effect  a  present  sale,  the  buyer,  by  force  of  the  agree- 
ment, becomes  an  owner  in  common  with  the  owner  or 
owners  of  the  remaining  shares. 

(2)  In  the  case  of  fungible  goods,  there  may  be  a  sale 
of  an  undivided  share  of  a  specific  mass,  though  the  seller 
purports  to  sell  and  the  buyer  to  buy  a  definite  number, 
weight  or  measure  of  the  goods  in  the  mass,  and  though 
the  number,  weight  or  measure  of  the  goods  in  the  mass 
is  undetermined.  By  such  a  sale  the  buyer  becomes 
owner  in  common  of  such  a  share  of  the  mass  as  the  num- 
ber, weight  or  measure  bought  bears  to  the  number, 
weight  or  measure  of  the  mass.  If  the  mass  contains  less 
than  the  number,  weight  or  measure  bought,  the  buyer 
becomes  the  owner  of  the  whole  mass  and  the  seller  is 
bound  to  make  good  the  deficiency  from  similar  goods 
unless  a  contrary  intent  appears. 

Section  VII.  (1)  Where  the  parties  purport  to  sell 
specific  goods,  and  the  goods,  without  the  knowledge  of 
the  seller,  have  wholly  perished  at  the  time  when  the 
agreement  is  made,  the  agreement  is  void. 

(2)  Where  the  parties  purport  to  sell  specific  goods, 
and  the  goods,  without  the  knowledge  of  the  seller,  have 
perished  in  part  or  have  wholly  or  in  a  material  part  so 
deteriorated  in  quality  as  to  be  substantially  changed  in 
character,  the  buyer  may  at  his  option  treat  the  sale: 

(a)    As  avoided,  or 
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(b)  As  transferring  the  property  in  all  of  the  existing 
goods,  or  in  so  much  thereof  as  have  not  deteriorated,  and 
as  binding  the  buyer  to  pay  the  full  agreed  price  if  the 
sale  was  indivisible  or  to  pay  the  full  agreed  price  for  the 
goods  in  which  the  property  passes  if  the  sale  was 
divisible. 

Section  VIII.  (1)  Where  there  is  a  contract  to  sell 
specific  goods,  and  subsequently,  but  before  the  risk 
passes  to  the  buyer,  without  any  fault  on  the  part  of  the 
seller  or  the  buyer,  the  goods  wholly  perish,  the  contract 
is  thereby  avoided. 

(2)  Where  there  is  a  contract  to  sell  specific  goods, 
and  subsequently,  but  before  the  risk  passes  to  the  buyer, 
without  any  fault  of  the  seller  or  the  buyer,  part  of  the 
goods  perish  or  the  whole  or  a  material  part  of  the  goods 
so  deteriorate  in  quality  as  to  be  substantially  changed  in 
character,  the  buyer  may  at  his  option  treat  the  contract : 

(a)  As  avoided,  or 

(b)  As  binding  the  seller  to  transfer  the  property  in 
all  of  the  existing  goods  or  in  so  much  thereof  as  have  not 
deteriorated,  and  as  binding  the  buyer  to  pay  the  full 
agreed  price  if  the  contract  was  indivisible,  or  to  pay  the 
agreed  price  for  so  much  of  the  goods  as  the  seller,  by  the 
buyer's  option,  is  bound  to  transfer  if  the  contract  was 
divisible. 

The  Price 
Section  IX.     (1)     The  price  may  be  fixed  by  the  con- 
tract, or  may  be  left  to  be  fixed  in  such  manner  as  may 
be  agreed,  or  it  may  be  determined  by  the  course  of  deal- 
ing between  the  parties. 

(2)  The  price  may  be  made  payable  in  any  personal 
property. 

(3)  Where  transferring  or  promising  to  transfer  any 
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interest  in  real  estate  constitutes  the  whole  or  part  of 
the  consideration  for  transferring  or  for  promising  to 
transfer  the  property  in  goods,  this  act  shall  not  apply. 

(4)  Where  the  price  is  not  determined  in  accordance 
with  the  foregoing  provisions  the  buyer  must  pay  a  rea^ 
sonable  price.  What  is  a  reasonable  price  is  a  question 
of  fact  dependent  on  the  circumstances  of  each  particular 
case. 

Section  X.  (1)  Where  there  is  a  contract  to  sell  or 
a  sale  of  goods  at  a  price  or  on  terms  to  be  fixed  by  a 
third  person,  and  such  third  person,  without  fault  of  the 
seller  or  the  buyer,  can  not  or  does  not  fix  the  price  or 
terms,  the  contract  or  the  sale  is  thereby  avoided ;  but  if 
the  goods  or  any  part  thereof  have  been  delivered  to  and 
appropriated  by  the  buyer  he  must  pay  a  reasonable  price 
therefor. 

(2)  Where  such  third  person  is  prevented  from  fix- 
ing the  price  or  terms  by  fault  of  the  seller  or  the  buyer, 
the  party  not  in  fault  may  have  such  remedies  against 
the  party  in  fault  as  are  allowed  by  Parts  IV  and  V  of 
this  act. 

Conditions  and  Warranties 

Section  XI.  (1)  Where  the  obligation  of  either 
party  to  a  contract  to  sell  or  a  sale  is  subject  to  any  con- 
dition which  is  not  performed,  such  party  may  refuse  to 
proceed  with  the  contract  or  sale,  or  he  may  waive  per- 
formance of  the  condition.  If  the  other  party  has  prom- 
ised that  the  condition  should  happen  or  be  performed, 
such  first-mentioned  party  may  also  treat  the  non-per- 
formance of  the  condition  as  a  breach  of  warranty. 

(2)  Where  the  property  in  the  goods  has  not  passed, 
the  buyer  may  treat  the  fulfillment  by  the  seller  of  his 
obligation  to  furnish  goods  as  described  and  as  warranted 
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expressly  or  by  implication  in  the  contract  to  sell  as  a 
condition  of  the  obligation  of  the  buyer  to  perform  his 
promise  to  accept  and  pay  for  the  goods  . 

Section  XII.  Any  affirmation  of  fact,  or  any  promise 
by  the  seller  relating  to  the  goods,  is  an  express  war- 
ranty when  natural  tendency  of  such  affirmation  or  prom- 
ise is  to  induce  the  buyer  to  purchase  the  goods,  and  if 
the  buyer  purchases  the  goods  relying  thereon.  No 
affirmation  of  the  value  of  the  goods,  nor  any  statement 
purporting  to  be  a  statement  of  the  seller's  opinion  only, 
shall  be  construed  as  a  warranty. 

Section  XIII.  In  a  contract  to  sell  or  a  sale,  unless  a 
contrary  intention  appears,  there  is: 

(1)  An  implied  warranty  on  the  part  of  the  seller  that 
in  the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and 
that  in  the  case  of  a  contract  to  sell  he  will  have  a  right 
to  sell  the  goods  at  the  time  when  the  property  is  to  pass. 

(2)  An  implied  warranty  that  the  buyer  shall  have 
and  enjoy  quiet  possession  of  the  goods  as  against  any 
lawful  claims  existing  at  the  time  of  the  sale. 

(3)  An  implied  warranty  that  the  goods  shall  be  free 
at  the  time  of  the  sale  from  any  charge  or  encumbrance 
in  favor  of  any  third  person,  not  declared  or  known  to  the 
buyer  before  or  at  the  time  when  the  contract  or  sale  is 
made. 

(4)  This  section  shall  not,  however,  be  held  to  render 
liable  a  sheriff,  auctioneer,  mortgagee  or  other  person 
professing  to  sell  by  virtue  of  authority,  in  fact  or  law, 
goods  in  which  a  third  person  has  a  legal  or  equitable 
interest. 

Section  XIV.  Where  there  is  a  contract  to  sell  or  a 
sale  of  goods  by  description,  there  is  an  implied  warranty 
that  the  goods  shall  correspond  with  the  description,  and 
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if  the  contract  or  sale  be  by  sample,  as  well  as  by  descrip- 
tion, it  is  not  sufficient  that  the  bulk  of  the  goods  corre- 
sponds with  the  sample  if  the  goods  do  not  also  corre- 
spond with  the  description. 

Section  XV.  Subject  to  the  provisions  of  this  act  and 
of  any  other  statute  in  that  behalf,  there  is  no  implied 
warranty  or  condition  as  to  the  quality  or  fitness  for  any 
particular  purpose  of  goods  supplied  under  a  contract  to 
sell  or  a  sale,  except  as  follows ; 

(1)  Where  the  buyer,  expressly  or  by  implication, 
makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  and  it  appears  that  the 
buyer  relies  on  the  seller's  skill  or  judgment,  whether  he 
be  the  grower  or  manufacturer  or  not,  there  is  an  implied 
warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose. 

(2)  Where  the  goods  are  bought  by  description  from 
a  seller  who  deals  in  goods  of  that  description,  whether 
he  be  the  grower  or  manufacturer  or  not,  there  is  an 
implied  warranty  that  the  goods  shall  be  of  merchantable 
quality. 

(3)  If  the  buyer  has  examined  the  goods,  there  is  no 
implied  warranty  as  regards  defects  which  such  examina- 
tion ought  to  have  revealed. 

(4)  In  the  case  of  a  contract  to  sell  or  a  sale  of  a 
specified  article  under  its  patent  or  other  trade  name, 
there  is  no  implied  warranty  as  to  its  fitness  for  any  par- 
ticular purpose. 

(5)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by  the 
usage  of  trade. 

(6)  An  express  warranty  or  condition  does  not  negar 
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tive  a  warranty  or  condition  implied  under  this  act  unless 
inconsistent  therewith. 

Sale  by  Sample 
Section  XVI.    In  the  case  of  a  contract  to  sell  or  a  sale 
by  sample: 

(a)  There  is  an  implied  warranty  that  the  bulk  shall 
correspond  with  the  sample  in  quality. 

(b)  There  is  an  implied  warranty  that  the  buyer 
shall  have  a  reasonable  opportunity  of  comparing  the 
bulk  with  the  sample,  except  so  far  as  is  otherwise  pro- 
vided in  section  forty-seven  (3). 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there 
is  an  implied  warranty  that  the  goods  shall  be  free  from 
any  defect,  rendering  them  unmerchantable,  which  would 
not  be  apparent  on  reasonable  examination  of  the  sample. 

PARTU 

Transfer  of  Property  as  Between  Seller  and  Buyer 

Section  XVII.  Where  there  is  a  contract  to  sell  unas- 
certained goods  no  property  in  the  goods  is  transferred 
to  the  buyer  unless  and  until  the  goods  are  ascertained, 
but  property  in  an  undivided  share  of  ascertained  goods 
may  be  transferred  as  provided  in  section  six. 

Section  XVIII.  (1)  Where  there  is  a  contract  to  sell 
specific  or  ascertained  goods,  the  property  in  them  is 
transferred  to  the  buyer  at  such  time  as  the  parties  to 
the  contract  intend  it  to  be  transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of 
the  parties,  regard  shall  be  had  to  the  terms  of  the  con- 
tract, the  conduct  of  the  parties,  usages  of  trade,  and 
the  circumstances  of  the  case. 
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Section  XIX.  Unless  a  different  intention  appears, 
the  following  are  rules  for  ascertaining  the  intention  of 
the  parties  as  to  the  time  at  which  the  property  in  the 
goods  is  to  pass  to  the  buyer : 

Rule  1.  Where  there  is  an  unconditional  contract  to 
sell  specific  goods,  in  a  deUvered  state,  the  property  in 
the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment,  or  the 
time  of  delivery,  or  both,  be  postponed. 

Rule  2.  Where  there  is  a  contract  to  sell  specific  goods 
and  the  seller  is  bound  to  do  something  to  the  goods  for 
the  purpose  of  putting  them  into  a  deUverable  state,  the 
property  does  not  pass  until  such  thing  be  done. 

Rule  3.  (1)  When  goods  are  delivered  to  the  buyer 
"on  sale  or  return,"  or  on  other  terms  indicating  an  inten- 
tion to  make  a  present  sale  but  to  give  the  buyer  an  option 
to  return  the  goods  instead  of  paying  the  price,  the 
property  passes  to  the  buyer  on  delivery,  but  he  may 
revest  the  property  in  the  seller  by  returning  or  tendering 
the  goods  within  the  time  fixed  in  the  contract,  or  if  no 
time  has  been  fixed,  within  a  reasonable  time. 

(2)  When  goods  are  delivered  to  the  buyer  on 
approval  or  on  trial  or  on  satisfaction,  or  other  similar 
terms,  the  property  therein  passes  to  the  buyer: 

(a)  When  he  signifies  his  approval  or  acceptance  to 
the  seller,  or  does  any  other  act  adopting  the  transaction. 

(b)  If  he  does  not  signify  his  approval  or  acceptance 
to  the  seller,  but  retains  the  goods  without  giving  notice 
of  rejection,  then,  if  a  time  has  been  fixed  for  the  return 
of  the  goods,  on  the  expiration  of  such  time,  and,  if  no 
time  has  been  fixed,  on  the  expiration  of  a  reasonable 
time.    What  is  a  reasonable  time  is  a  question  of  fact. 

Rule  4.     (1)     Where  there  is  a  contract  to  sell  unas- 
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certained  or  future  goods  by  description,  and  goods  of 
that  description  and  in  a  deliverable  state  are  uncondi- 
tionally appropriated  to  the  contract,  either  by  the  seller, 
with  the  assent  of  the  buyer,  or  by  the  buyer,  with  the 
assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes  to  the  buyer.  Such  assent  may  be  expressed  or 
implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made. 

(2)  Where,  in  pursuance  of  a  contract  to  sell,  the 
seller  delivers  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee,  whether  named  by  the  buyer  or  not,  for  the 
purpose  of  transmission  to  or  holding  for  the  buyer,  he 
is  presumed  to  have  unconditionally  appropriated  the 
goods  to  the  contract,  except  in  the  cases  provided  for  in 
the  next  rule  and  in  section  twenty.  This  presumption 
is  applicable,  although  by  the  terms  of  the  contract,  the 
buyer  is  to  pay  the  price  before  receiving  delivery  of  the 
goods,  and  the  goods  are  marked  with  the  words  "collect 
on  delivery"  or  their  equivalents. 

Rule  5.  If  a  contract  to  sell  requires  the  seller  to 
deliver  the  goods  to  the  buyer,  or  at  a  particular  place, 
or  to  pay  the  freight  or  cost  of  transportation  to  the 
buyer,  or  to  a  particular  place,  the  property  does  not  pass 
until  the  goods  have  been  delivered  to  the  buyer  or  have 
reached  the  place  agreed  upon. 

Section  XX.  (1)  Where  there  is  a  contract  to  sell 
specific  goods,  or  where  goods  are  subsequently  appropri- 
ated to  the  contract,  the  seller  may,  by*  the  terms  of  the 
contract  or  appropriation,  reserve  the  right  of  possession 
or  property  in  the  goods  until  certain  conditions  have 
been  fulfilled.  The  right  of  possession  or  property  may 
thus  be  reserved  notwithstanding   the   delivery   of   the 
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goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  for  the 
purpose  of  transmission  to  the  buyer. 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading 
the  goods  are  deliverable  to  the  seller  or  his  agent,  or  to 
the  order  of  the  seller  or  of  his  agent,  the  seller  thereby 
reserves  the  property  in  the  goods.  But  if,  except  for 
the  form  of  the  bill  of  lading,  the  property  would  have 
passed  to  the  buyer  on  shipment  of  the  goods,  the  seller's 
property  in  the  goods  shall  be  deemed  to  be  only  for  the 
purpose  of  securing  performance  by  the  buyer  of  his  obli- 
gations under  the  contract, 

(3)  Where  goods  are  shipped,  and  by  the  bill  of  lading 
the  goods  are  deliverable  to  the  order  of  the  buyer  or  of 
his  agent,  but  possession  of  the  bill  of  lading  is  retained 
by  the  seller  or  his  agent,  the  seller  thereby  reserves  a 
right  to  the  possession  of  the  goods,  as  against  the  buyer. 

(4)  Where  the  seller  of  goods  draws  on  the  buyer  for 
the  price,  and  transmits  the  bill  of  exchange  and  bill  of 
lading  together  to  the  buyer  to  secure  acceptance  or  pay- 
ment of  the  bill  of  exchange,  the  buyer  is  bound  to  return 
the  bill  of  lading  if  he  does  not  honor  the  bill  of  exchange, 
and  if  he  wrongfully  retains  the  bill  of  lading  he  acquires 
no  added  right  thereby.  If,  however,  the  bill  of  lading 
provides  that  the  goods  are  deliverable  to  the  buyer  or  to 
the  order  of  the  buyer,  or  is  endorsed  in  blank,  or  to  the 
buyer  by  the  consignee  named  therein,  one  who  purchases 
in  good  faith,  for  value,  the  bill  of  lading  or  goods  from 
the  buyer  will  obtain  the  property  in  the  goods,  although 
the  bill  of  exchange  has  not  been  honored :  provided,  that 
such  purchaser  has  received  delivery  of  the  bill  of  lading 
endorsed  by  the  consignee  named  therein,  or  of  the 
goods,  without  notice  of  the  facts  making  the  transfer 
wrongful. 
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Section  XXI.    In  the  case  of  a  sale  by  auction: 

(1)  Where  goods  are  put  up  for  sale  by  auction  in 
lots,  each  lot  is  the  subject  of  a  separate  contract  of  sale. 

(2)  A  sale  by  auction  is  complete  when  the  auc- 
tioneer announces  its  completion  by  the  fall  of  the  ham- 
mer, or  in  other  customary  manner.  Until  such  an- 
nouncement is  made  any  bidder  may  retract  his  bid ;  and 
the  auctioneer  may  withdraw  the  goods  fiom  sale  unless 
the  auction  has  been  announced  to  be  without  reserve. 

(3)  A  right  to  bid  may  be  reserved  expressly  by  or 
on  behalf  of  the  seller. 

(4)  Where  notice  has  not  been  given  that  a  sale  by 
auction  is  subject  to  a  right  to  bid  on  behalf  of  the  seller, 
it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to 
employ  or  induce  any  person  to  bid  at  such  sales  on  his 
behalf,  or  for  the  auctioneer  to  employ  or  induce  any 
person  to  bid  at  such  sale  on  behalf  of  the  seller  or  know- 
ingly to  take  any  bid  from  the  seller  or  any  person 
employed  by  him.  Any  sale  contravening  this  rule  may 
be  treated  as  fraudulent  by  the  buyer. 

Section  XXII.  Unless  otherwise  agreed,  the  goods 
remain  at  the  seller's  risk  until  the  property  therein  is 
transferred  to  the  buyer,  but  when  the  property  therein 
is  transferred  to  the  buyer  the  goods  are  at  the  buyer's 
risk  whether  delivery  has  been  made  or  not,  except  that : 

(a)  Where  delivery  of  the  goods  has  been  made  to 
the  buyer,  or  to  a  bailee  for  the  buyer,  in  pursuance  of 
the  contract  and  the  property  in  the  goods  has  been 
retained  by  the  seller  merely  to  secure  performance  by 
the  buyer  of  his  obligations  under  the  contract,  the  goods 
are  at  the  buyer's  risk  from  the  time  of  such  delivery. 

(b)  Where  delivery  has  been  delayed  through  the 
fault  of  either  buyer  or  seller,  the  goods  are  at  the  risk 
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of  the  party  in  fi»ult  as  regards  any  loss  which  might  not 
have  occurred  but  for  such  fault. 

Transfer  of  Title 

Section  XXIII.  (1)  Subject  to  the  provisions  of  this 
act,  where  goods  are  sold  by  a  person  who  is  not  the 
owner  thereof,  and  who  does  not  sell  them  under  the 
authority  or  with  the  consent  of  the  owner,  the  buyer 
acquires  no  better  title  to  the  goods  than  the  seller  had, 
unless  the  owner  of  the  goods  is  by  his  conduct  precluded' 
from  denying  the  seller's  authority  to  sell. 

(2)     Nothing  in  this  act,  however,  shall  affect: 

(a)  The  provisions  of  any  factors'  acts,  recording 
acts,  or  any  act  enabling  the  apparent  owner  of  goods  to 
dispose  of  them  as  if  he  were  the  true  owner  thereof. 

(b)  The  validity  of  any  contract  to  sell  or  sale  under 
any  special  Common  Law  or  statutory  power  of  sale  or 
under  the  order  of  a  court  of  competent  jurisdiction. 

Section  XXIV.  Where  the  seller  of  goods  has  a  void- 
able title  thereto,  but  his  title  has  not  been  avoided  at 
the  time  of  the  sale,  the  buyer  acquires  a  good  title  to 
the  goods :  provided,  that  he  buys  them  in  good  faith,  for 
value,  and  without  notice  of  the  seller's  defect  of  title. 

Section  XXV.  Where  a  person  having  sold  goods  con- 
tinues in  possession  of  the  goods,  or  of  negotiable  docu- 
ments of  title  to  the  goods,  the  delivery  or  transfer  by 
that  person,  or  by  an  agent  acting  for  him,  of  the  goods 
or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  and  paying 
value  for  the  same  in  good  faith  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  author- 
ized by  the  owner  of  the  goods  to  make  the  same. 
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Section  XXVI.  Where  a  person  having  sold  goods 
continues  in  possession  of  the  goods,  or  of  negotiable 
documents  of  title  to  the  goods,  and  such  retention  of 
possession  is  fraudulent  in  fact  or  is  deemed  fraudulent 
under  any  rule  of  law,  a  creditor  or  creditors  of  the  seller 
may  treat  the  sale  as  void. 

Section  XXVII.  A  document  of  title  in  which  it  is 
stated  that  the  goods  designated  therein  will  be  delivered 
to  the  bearer,  or  to  the  order  of  any  person  named  in 
such  document,  is  a  negotiable  document  of  title. 

Section  XXVIII.  A  negotiable  document  of  title  may 
be  negotiated  by  delivery : 

(a)  Where  by  the  terms  of  the  document  the  carrier, 
warehouseman,  or  other  bailee  issuing  the  same,  under- 
takes to  deliver  the  goods  to  the  bearer ;  or 

(b)  Where  by  the  terms  of  the  document  the  carrier, 
warehouseman,  or  other  bailee  issuing  the  same,  under- 
takes to  deliver  the  goods  to  the  order  of  a  specified  per- 
son, and  such  person  or  a  subsequent  indorsee  of  the  docu- 
ment has  indorsed  it  in  blank  or  to  bearer. 

Where  by  the  terms  of  a  negotiable  document  of  title 
the  goods  are  deUverable  to  bearer  or  where  a  negotiable 
document  of  title  has  been  indorsed  in  blank  or  to  bearer, 
any  holder  may  indorse  the  same  to  himself  or  to  any 
other  specified  person,  and  in  such  case  the  document 
shall  thereafter  be  negotiated  only  by  the  indorsement  of 
such  indorsee. 

Section  XXIX*  A  negotiable  document  of  title  may 
be  negotiated  by  the  indorsement  of  the  person  to  whose 
order  the  goods  are  by  the  terms  of  the  document  deliv- 
erable. Such  indorsement  may  be  in  blank,  to  bearer  or 
to  a  specified  person.  If  indorsed  to  a  specified  person  it 
may  again  be  negotiated  by  the  indorsement  of  such  per- 
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son  in  blank,  to  bearer  or  to  another  specified  person. 
Subsequent  negotiation  may  be  made  in  like  manner. 

Section  XXX.  If  a  document  of  title  which  contains 
an  undertaking  by  a  carrier,  warehouseman,  or  other 
bailee  to  deUver  the  goods  to  the  bearer,  to  a  specified 
person  or  order,  or  to  the  order  of  a  specified  person,  or 
which  contains  words  of  like  import,  has  placed  upon  it 
the  words  "not  negotiable,"  "non-negotiable,"  or  the  like, 
such  a  document  may  nevertheless  be  negotiated  by  the 
holder  and  is  a  negotiable  document  of  title  within  the 
meaning  of  this  act.  But  nothing  contained  in  this  act 
shall  be  construed  as  limiting,  or  defining  the  effect  upon 
the  obligations  of  the  carrier,  warehouseman,  or  other 
bailee  issuing  a  document  of  title,  of  placing  thereon  the 
words  "not  negotiable,"  "non-negotiable,"  or  the  Uke. 

Section  XXXI.  A  document  of  title  which  is  not  in 
such  form  that  it  can  be  negotiated  by  deUvery  may  be 
transferred  by  the  holder  by  delivery  to  a  purchaser  or 
donee.  A  non-negotiable  document  cannot  be  negotiated, 
and  the  indorsement  of  such  a  document  gives  the  trans- 
feree no  additional  right. 

Section  XXXII.  A  negotiable  document  of  title  may 
be  negotiated: 

(a)  By  the  owner  thereor;  or 

(b)  By  any  person  to  whom  the  possession  or  custody 
of  the  document  has  been  entrusted  by  the  owner,  if,  by 
the  terms  of  the  document  the  bailee  issuing  the  docu- 
ment undertakes  to  deliver  the  goods  to  the  order  of 
the  person  to  whom  the  possession  or  custody  of  the 
document  has  been  entrusted,  or  if  at  the  time  of  such 
entrusting  the  document  is  in  such  form  that  it  may  be 
negotiated  by  delivery. 

Section  XXXIII.    A    person    to  whom    a    negotiable 
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document  of  title  has  been  duly  negotiated   acquires 
thereby": 

(a)  Such  title  to  the  goods  as  the  person  negotiating 
the  document  to  him  had,  or  had  abihty  to  convey  to  a 
purchaser  in  good  faith  for  value,  and  also  such  title  to 
the  goods  as  the  person  to  whose  order  the  goods  were  to 
be  delivered  by  the  terms  of  the  document  had,  or  had 
ability  to  convey  to  a  purchaser  in  good  faith  for  value ; 
and 

(b)  The  direct  obligation  of  the  bailee  issuing  the 
document  to  hold  possession  of  the  goods  for  him  accord- 
ing to  the  terms  of  the  document  as  fully  as  if  such  bailee 
had  contracted  directly  with  him. 

Section  XXXIV.  A  person  to  whom  a  document  of 
title  has  been  transferred,  but  not  negotiated,  acquires 
thereby,  as  against  the  transferor,  the  title  to  the  goods, 
subject  to  the  terms  of  any  agreement  with  the  trans- 
feror. 

If  the  document  is  non-negotiable,  such  person  also 
acquires  the  right  to  notify  the  bailee  who  issued  the 
document  of  the  transfer  thereof,  and  thereby  to  acquire 
the  direct  obligation  of  such  bailee  to  hold  possession  of 
the  goods  for  him  according  to  the  terms  of  the  document. 

Prior  to  the  notification  of  such  bailee  by  the  trans- 
feror or  transferee  of  a  non-negotiable  document  of  title, 
the  title  of  the  transferee  to  the  goods  and  the  right  to 
acquire  the  obUgation  of  such  bailee  may  be  defeated  by 
the  levy  of  an  attachment  or  execution  upon  the  goods 
by  a  creditor  of  the  transferor,  or  by  a  notification  to 
such  bailee  by  the  transferor  or  a  subsequent  purchaser 
from  the  transferor  of  a  subsequent  sale  of  the  goods  by 
the  transferor. 

Section  XXXV.    Where  a  negotiable  document  of  title 
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is  transferred,  for  value,  by  delivery,  and  the  indorsement 
of  the  transfer  is  essential  for  a  negotiation,  the  trans- 
feree acquires  a  right  against  the  transferor  to  compel 
him  to  indorse  the  document,  unless  a  contrary  intention 
appears.  The  negotiation  shall  take  effect  as  of  the  time 
when  the  indorsement  is  actually  made. 

Section  XXXVI.  A  person  who,  for  value,  negotiates 
or  transfers  a  document  of  title  by  indorsement  or  deliv- 
ery, including  one  who  assigns,  for  value,  a  claim  secured 
by  a  document  of  title,  unless  a  contrary  intention 
appears,  warrants : 

(a)  That  the  document  is  genuine; 

(b)  That  he  has  a  legal  right  to  negotiate  or  trans- 
fer it ; 

(c)  That  he  has  knowledge  of  no  fact  which  would 
impair  the  validity  or  worth  of  the  document ;  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the 
goods  and  that  the  goods  are  merchantable  or  fit  for  a 
particular  purpose,  whenever  such  warranties  would  have 
been  implied  if  the  contract  of  the  parties  had  been  to 
transfer  without  a  document  of  title  the  goods  repre- 
sented thereby. 

Section  XXXVII.  The  indorsement  of  a  docmnent  of 
title  shall  not  make  the  indorser  liable  for  any  failure  on 
the  part  of  the  bailee  who  issued  the  document  or  of 
previous  indorsers  thereof  to  fulfill  their  respective  obli- 
gations. 

Section  XXXVIII.  The  validity  of  the  negotiation  of 
a  negotiable  document  of  title  is  not  impaired  by  the  fact 
that  the  negotiation  was  a  breach  of  duty  on  the  part  of 
the  person  making  the  negotiation,  or  by  the  fact  that  the 
owner  of  the  document  was  induced  by  fraud,  mistake,  or 
duress  to  entrust  the  possession  or  custody  thereof  to 
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such  person,  if  the  person  to  whom  the  document  was 
negotiated  or  a  person  to  whom  the  document  was  sub- 
sequently negotiated  paid  value  therefor,  without  notice 
of  the  breach  of  duty,  or  fraud,  mistake,  or  duress. 

Section  XXXIX.  If  the  goods  are  delivered  to  a  bailee 
by  the  owner  or  by  a  person  whose  act  in  conveying  the 
title  to  them  to  a  purchaser  in  good  faith  for  value  would 
bind  the  owner  and  a  negotiable  document  of  title  is 
issued  for  them  they  cannot  thereafter,  while  in  the  pos- 
session of  such  bailee,  be  attached  by  garnishment  or 
otherwise  or  be  levied  upon  under  an  execution  unless  the 
document  be  first  surrendered  to  the  bailee  or  its  nego- 
tiation enjoined.  The  bailee  shall  in  no  case  be  compelled 
to  deliver  up  the  actual  possession  of  the  goods  until  the 
document  is  surrendered  to  him  or  impounded  by  the 
court. 

Section  XL.  A  creditor  whose  debtor  is  the  owner  of 
a  negotiable  document  of  title  shall  be  entitled  to  such  aid 
from  courts  of  appropriate  jurisdiction  by  injunction  and 
otherwise  in  attaching  such  document  or  in  satisfying 
the  claim  by  means  thereof  as  is  allowed  at  law  or  in 
equity  in  regard  to  property  which  can  not  readily  be 
attached  or  levied  upon  by  ordinary  legal  process. 

PART  III 

Performance  of  the  Contract 
Section  XLI.  It  is  the  duty  of  the  seller  to  deliver  the 
goods,  and  of  the  buyer  to  accept  and  pay  for  them,  in 
accordance  with  the  terms  of  the  contract  to  sell  or  sale. 
Section  XLII.  Unless  otherwise  agreed,  delivery  of 
the  goods  and  pajnnent  of  the  price  are  concurrent  con- 
ditions ;  that  is  to  say,  the  seller  must  be  ready  and  will- 
ing to  give  possession  of  the  goods  to  the  buyer  in 
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exchange  for  the  price,  and  the  buyer  must  be  ready  and 
willing  to  pay  the  price  in  exchange  for  possession  of  the 
goods. 

Section  XLIII.  (1)  Whether  it  is  for  the  buyer  to 
take  possession  of  the  goods  or  for  the  seller  to  send  them 
to  the  buyer,  is  a  question  depending  in  each  case  on  the 
contract,  express  or  impUed,  between  the  parties.  Apart 
from  any  such  contract,  express  or  implied,  or  usage  of 
trade  to  the  contrary,  the  place  of  deUvery  is  the  seller's 
place  of  business,  if  he  have  one,  and  if  not,  his  residence ; 
but  in  case  of  a  contract  to  sell  or  a  sale  of  specific  goods, 
which  to  the  knowledge  of  the  parties  when  the  contract 
or  the  sale  was  made  were  in  some  other  place,  then  that 
place  is  the  place  of  deUvery. 

(2)  Where  by  a  contract  to  sell  or  a  sale  the  seller  is 
bound  to  send  the  goods  to  the  buyer,  but  no  time  for 
sending  them  is  fixed,  the  seller  is  bound  to  send  them 
within  a  reasonable  time. 

(3)  Where  the  goods  at  the  time  of  sale  are  in  the 
possession  of  a  third  person,  the  seller  has  not  fulfilled  his 
obligation  to  deliver  to  the  buyer  unless  and  until  such 
third  person  acknowledges  to  the  buyer  that  he  holds  the 
goods  on  the  buyer's  behalf ;  but  as  against  all  others  than 
the  seller  the  buyer  shall  be  regarded  as  having  received 
delivery  from  the  time  when  such  third  person  first  has 
notice  of  the  sale.  Nothing  in  this  section,  however,  shall 
affect  the  operation  of  the  issue  or  transfer  of  any  docu- 
ment of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as 
ineffectual  unless  made  at  a  reasonable  hour.  WTiat  is  a 
reasonable  hour  is  a  question  of  fact. 

(5)  Unless  otherwise  agreed,  the  expenses  of  and 
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incident  to  putting  the  goods  into  a  deliverable  state  must 
be  borne  by  the  seller. 

Section  XLIV.  (1)  Where  the  seller  delivers  to  the 
buyer  a  quantity  of  goods  less  than  he  contracted  to  sell, 
the  buyer  may  reject  them,  but  if  the  buyer  accepts  or 
retains  the  goods  so  delivered,  knowing  that  the  seller  is 
not  going  to  perform  the  contract  in  full,  he  must  pay  for 
them  at  the  contract  rate.  If,  however,  the  buyer  has 
used  or  disposed  of  the  goods  deUvered  before  he  knows 
that  the  seller  is  not  going  to  perform  his  contract  in  full, 
the  buyer  shall  not  be  liable  for  more  than  the  fair  value 
to  him  of  the  goods  so  received. 

(2)  Where  the  seller  delivers  to  the  buyer  a  quan- 
tity of  goods  larger  than  he  contracted  to  sell,  the  buyer 
may  accept  the  goods  included  in  the  contract  and  reject 
the  rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts 
the  whole  of  the  goods  so  delivered  he  must  pay  for  them 
at  the  contract  rate. 

(3)  Where  the  seller  delivers  to  the  buyer  the  goods 
which  he  contracted  to  sell  mixed  with  goods  of  a  differ- 
ent description  not  included  in  the  contract,  the  buyer 
may  accept  the  goods  which  are  in  accordance  with  the 
contract  and  reject  the  rest,  or  he  may  reject  the  whole. 

(4)  The  provisions  of  this  section  are  subject  to  any 
usage  of  trade,  special  agreement,  or  course  of  dealing 
between  the  parties. 

Section  XLV.  (1)  Unless  otherwise  agreed,  the 
buyer  of  goods  is  not  bound  to  accept  delivery  thereof  by 
installments. 

(2)  Where  there  is  a  contract  to  sell  goods  to  be 
delivered  by  stated  installments,  which  are  to  be  sepa- 
rately paid  for,  and  the  seller  makes  defective  deliveries 
in  respect  to  one  or  more  installments,  or  the  buyer  neg- 
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lects  or  refuses  to  take  delivery  of  or  pay  for  one  or  more 
installments,  it  depends  in  each  case  on  the  terms  of  the 
contract  and  the  circumstances  of  the  case  whether  the 
breach  of  contract  is  so  material  as  to  justify  the  injured 
party  in  refusing  to  proceed  further  and  suing  for  dam- 
ages for  breach  of  the  entire  contract,  or  whether  the 
breach  is  severable,  giving  rise  to  a  claim  for  compensa- 
tion, but  not  to  a  right  to  treat  the  whole  contract  as 
broken. 

Section  XL VI.  (1)  Where,  in  pursuance  of  a  con- 
tract to  sell  or  a  sale,  the  seller  is  authorized  or  required 
to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to 
a  carrier,  whether  named  by  the  buyer  or  not,  for  the 
purpose  of  transmission  to  the  buyer  is  deemed  to  be  a 
delivery  of  the  goods  to  the  buyer,  except  in  the  cases 
provided  for  in  section  nineteen,  Rule  5,  or  unless  a  con- 
trary intent  appears. 

(2)  Unless  otherwise  authorized  by  the  buyer,  the 
seller  must  make  such  contract  with  the  carrier  on  behalf 
of  the  buyer  as  may  be  reasonable,  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the 
case.  If  the  seller  omit  so  to  do,  and  the  goods  are  lost 
or  damaged  in  course  of  transit,  the  buyer  may  decline 
to  treat  the  delivery  to  the  carrier  as  a  delivery  to  him- 
self, or  may  hold  the  seller  responsible  in  damages. 

(3)  Unless  otherwise  agreed,  where  goods  are  sent  by 
the  seller  to  the  buyer  under  circumstances  in  which  the 
seller  knows  or  ought  to  know  that  it  is  usual  to  insure, 
the  seller  must  give  such  notice  to  the  buyer  as  may 
enable  him  to  insure  them  during  their  transit,  and,  if 
the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be 
at  his  risk  during  such  transit. 
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Section  XLVII.  Where  goods  which  he  has  not  pre- 
viously examined  are  delivered  to  the  buyer,  he  is  not 
deemed  to  have  accepted  them  unless  and  until  he  has 
had  a  reasonable  opportunity  of  examining  them  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity 
with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders 
delivery  of  goods  to  the  buyer,  he  is  bound,  on  request,  to 
afford  the  buyer  a  reasonable  opportunity  of  examining 
the  goods  for  the  purpose  of  ascertaining  whether  they 
are  in  conformity  with  the  contract. 

(3)  Where  goods  are  delivered  to  a  carrier  by  the 
seller,  in  accordance  with  an  order  from  or  agreement 
with  the  buyer,  upon  the  terms  that  the  goods  shall  not 
be  delivered  by  the  carrier  to  the  buyer  until  he  has 
paid  the  price,  whether  such  terms  are  indicated  by 
marking  the  goods  with  the  words  "collect  on  delivery," 
or  otherwise,  the  buyer  is  not  entitled  to  examine  the 
goods  before  payment  of  the  price  in  the  absence  of  an 
agreement  permitting  such  examination. 

Section  XLVIII.  The  buyer  is  deemed  to  have 
accepted  the  goods  when  he  intimates  to  the  seller  that 
he  has  accepted  them,  or  when  the  goods  have  been  deliv- 
ered to  him  and  he  does  any  act  in  relation  to  them  which 
is  inconsistent  with  the  ownership  of  the  seller,  or  when, 
after  the  lapse  of  a  reasonable  time,  he  retains  the  goods 
without  intimating  to  the  seller  that  he  has  rejected  them. 

Section  XLIX.  In  the  absence  of  an  express  or 
implied  agreement  of  the  parties,  acceptance  of  the  goods 
by  the  buyer  shall  not  discharge  the  seller  from  Uability 
in  damages  or  other  remedy  for  breach  of  any  promise  or 
warranty  in  the  contract  to  sell  or  the  sale.  But  if,  after 
acceptance  of  the  goods,  the  buyer  fails  to  give  notice  to 
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the  seller  of  the  breach  of  any  promise  or  warranty 
within  a  reasonable  time  after  the  buyer  knows,  or  ought 
to  know  of  such  breach,  the  seller  shall  not  be  liable 
therefor. 

Section  L.  Unless  otherwise  agreed,  where  goods  are 
delivered  to  the  buyer,  and  he  refuses  to  accept  them, 
having  the  right  so  to  do,  he  is  not  bound  to  return  them 
to  the  seller,  but  it  is  sufficient  if  he  notifies  the  seller 
that  he  refuses  to  accept  them. 

Section  LI.  When  the  seller  is  ready  and  willing  to 
deliver  the  goods,  and  requests  the  buyer  to  take  dehvery, 
and  the  buyer  does  not  within  a  reasonable  time  after 
such  request  take  dehvery  of  the  goods,  he  is  liable  to  the 
seller  for  any  loss  occasioned  by  his  neglect  or  refusal  of 
the  buyer  to  take  dehvery,  and  also  for  a  reasonable 
charge  for  the  care  and  custody  of  the  goods.  If  the  neg- 
lect or  refusal  of  the  buyer  to  take  dehvery  amounts  to 
a  repudiation  or  breach  of  the  entire  contract,  the  seller 
shall  have  the  rights  against  the  goods  and  on  the  con- 
tract hereinafter  provided  in  favor  of  the  seller  when 
the  buyer  is  in  default.  ^ 

PART  IV 

Rights  of  Unpaid  Seller  Against  the  Goods 
Section  LII.     (1)     The  seller  of  goods  is  deemed  to  be 
an  unpaid  seller  within  the  meaning  of  this  act : 

(a)  When  the  whole  of  the  price  has  not  been  paid 
or  tendered. 

(b)  When  a  bill  of  exchange  or  other  negotiable 
instrument  has  been  received  as  conditional  payment, 
and  the  condition  on  which  it  was  received  has  been 
broken  by  reason  of  the  dishonor  of  the  instrument,  the 
insolvency  of  the  buyer,  or  otherwise. 
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(2)  In  this  part  of  this  act  the  term  "seller"  includes 
an  agent  of  the  seller  to  whom  the  bill  of  lading  has  been 
indorsed,  or  a  consignor  or  agent  who  has  himself  paid, 
or  is  directly  responsible  for  the  price,  or  any  other  per- 
son who  is  in  the  position  of  a  seller. 

Section  LIU.  (1)  Subject  to  the  provisions  of  this 
act,  notwithstanding  that  the  property  in  the  goods  may 
have  passed  to  the  buyer,  the  unpaid  seller  of  goods,  as 
such,  has : 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for 
the  price  while  he  is  in  possession  of  them. 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transit  after  he  has  parted  with 
the  possession  of  them. 

(c)  A  right  of  resale  as  limited  by  this  act. 

(d)  A  right  to  rescind  the  sale  as  hmited  by  this  act. 
(2)     Where  the  property  in  goods  has  not  passed  to 

the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other 
remedies,  a  right  of  withholding  delivery  similar  to  and 
co-extensive  with  his  rights  of  lien  and  stoppage  in  tran- 
sit where  the  property  has  passed  to  the  buyer. 

Unpaid  Seller's  Lien 

Section  LIV.  (1)  Subject  to  the  provisions  of  this 
act,  the  unpaid  seller  of  goods  who  is  in  possession  of 
them  is  entitled  to  retain  possession  of  them  until  pay- 
ment or  tender  of  the  price  in  the  following  cases, 
namely; 

(a)  Where  the  goods  have  been  sold  without  any 
stipulation  as  to  credit. 

(b)  Where  the  goods  have  been  sold  on  credit,  but 
the  term  of  credit  has  expired. 

(c)  Where  the  buyer  becomes  insolvent. 
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(2)  The  seller  may  exercise  his  right  of  lien  notwith- 
standing that  he  is  in  possession  of  the  goods  as  agent  or 
bailee  for  the  buyer. 

Section  LV.  Where  an  unpaid  seller  has  made  part 
delivery  of  the  goods,  he  may  exercise  his  right  of  lien 
on  the  remainder,  unless  such  part  delivery  was  made 
under  such  circumstances  as  to  show  an  intent  to  waive 
the  lien  or  right  of  retention. 

Section  LVI.  (1)  The  unpaid  seller  of  goods  loses 
his  lien  thereon: 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer  with- 
out reserving  the  property  in  the  goods  or  the  right  to 
the  possession  thereof. 

(b)  When  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods. 

(c)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  thereon, 
does  not  lose  his  lien  by  reason  only  that  he  has  obtained 
a  judgment  or  decree  for  the  price  of  the  goods. 

Stoppage  in  Transit 

Section  LVII.  Subject  to  the  provisions  of  this  act, 
when  the  buyer  of  goods  is  or  becomes  insolvent,  the 
unpaid  seller  who  has  parted  with  the  possession  of  the 
goods  has  the  right  of  stopping  them  in  transit;  that  is 
to  say,  he  may  resume  possession  of  the  goods  at  any  time 
while  they  are  in  transit,  and  he  will  then  become  entitled 
to  the  same  rights  in  regard  to  the  goods  which  he  would 
have  had  if  he  had  never  parted  with  the  possession. 

Section  LVIII.  (1)  Goods  are  in  transit  within  the 
meaning  of  section  fifty-seven: 
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(a)  From  the  time  when  they  are  delivered  to  a  car- 
rier by  land  or  water,  or  other  bailee,  for  the  purpose  of 
transmission  to  the  buyer,  until  the  buyer,  or  his  agent 
in  that  behalf,  takes  delivery  of  them  from  such  carrier 
or  other  bailee. 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the 
carrier  or  other  bailee  continues  in  possession  of  them, 
even  if  the  seller  has  refused  to  receive  them  back. 

(2)  Goods  are  no  longer  in  transit  within  the  meaning 
of  section  fifty-seven : 

(a)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains 
deUvery  of  the  goods  before  their  arrival  at  the  appointed 
destination. 

(b)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  acknowledges  to 
the  buyer  or  his  agent,  that  he  holds  the  goods  on  his 
behalf  and  continues  in  possession  of  them  as  bailee  for 
the  buyer,  or  his  agent;  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indi- 
cated by  the  buyer. 

(c)  If  the  carrier  or  other  bailee  wrongfully  refuses 
to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that 
behalf. 

(3)  If  goods  are  dehvered  to  a  ship  chartered  by  the 
buyer,  it  is  a  question  depending  on  the  circumstances  of 
the  particular  case  whether  they  are  in  the  possession  of 
the  master  as  a  carrier,  or  as  agent  of  the  buyer. 

(4)  If  part  delivery  of  the  goods  has  been  made  to 
the  buyer,  or  his  agent  in  that  behalf,  the  remainder  of 
the  goods  may  be  stopped  in  transit,  unless  such  part 
deUvery  has  been  made  under  such  circumstances  as  to 
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show  an  agreement  with  the  buyer  to  give  up  possession 
of  the  whole  of  the  goods. 

Section  LIX.  (1)  The  unpaid  seller  may  exercise  his 
right  of  stoppage  in  transit  either  by  obtaining  actual 
possession  of  the  goods,  or  by  giving  notice  of  his  claim 
to  the  carrier  or  other  bailee  in  whose  possession  the 
goods  are.  Such  notice  may  be  given  either  to  the  person 
in  actual  possession  of  the  goods  or  to  his  principal.  In 
the  latter  case  the  notice,  to  be  effectual,  must  be  given 
at  such  time  and  under  such  circumstances  that  the  prin- 
cipal, by  the  exercise  of  reasonable  diligence,  may  prevent 
a  delivery  to  the  buyer. 

(2)  When  notice  of  stoppage  in  transit  is  given  by 
the  seller  to  the  carrier  or  other  bailee  in  possession  of 
the  goods,  he  must  redeliver  the  goods  to,  or  according 
to  the  directions  of,  the  seller.  The  expenses  of  such 
redelivery  must  be  borne  by  the  seller.  If,  however,  a 
negotiable  document  of  title  representing  the  goods  has 
been  issued  by  the  carrier  or  other  bailee,  he  shall  not 
be  obliged  to  deliver,  or  be  justified  in  delivering,  the 
goods  to  the  seller  unless  such  document  is  first  surren- 
dered for  cancellation. 

Resale  by  the  Seller 

Section  LX.  (1)  Where  the  goods  are  of  a  perish- 
able nature,  or  where  the  seller  expressly  reserves  the 
right  of  resale  in  case  the  buyer  should  make  default,  or 
where  the  buyer  has  been  in  default  in  the  payment  of 
the  price  an  unreasonable  time,  an  unpaid  seller  having  a 
right  of  lien  or  having  stopped  the  goods  in  transit  may 
resell  the  goods.  He  shall  not  thereafter  be  liable  to  the 
original  buyer  upon  the  contract  to  sell  or  upon  the  sale, 
or  for  any  profit  made  by  such  resale,  but  may  recover 
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from  the  buyer  damages  for*  any  loss  occasioned  by  the 
breach  of  the  contract  or  the  sale. 

(2)  Where  a  resale  is  made,  as  authorized  by  this 
section,  the  buyer  acquires  a  good  title  as  against  the 
original  buyer. 

(3)  It  is  not  essential  to  the  validity  of  a  resale  that 
notice  of  an  intention  to  resell  the  goods  be  given  by  the 
seller  to  the  original  buyer.  But  where  the  right  to  resell 
is  not  based  on  the  perishable  nature  of  the  goods  or  upon 
an  express  provision  of  the  contract  or  of  the  sale,  the 
giving  or  failure  to  give  such  notice  shall  be  relevant  in 
any  issue  involving  the  question  whether  the  buyer  had 
been  in  default  an  unreasonable  time  before  the  resale 
was  made. 

(4)  It  is  not  essential  to  the  validity  of  a  resale  that 
notice  of  the  time  and  place  thereof  should  be  given  by 
the  seller  to  the  original  buyer. 

(5)  The  seller  is  bound  to  exercise  reasonable  care 
and  judgment  in  making  a  resale  and  subject  to  this 
requirement  may  make  a  resale  either  by  pubUc  or  pri- 
vate sale. 

RESCISSION  BY  THE  SELLEB 

Section  LXI.  (1)  An  unpaid  seller  having  a  right  of 
lien  or  having  stopped  the  goods  in  transit,  may  rescind 
the  transfer  of  title  and  resume  the  property  in  the 
goods,  where  he  expressly  reserved  the  right  to  do  so  in 
case  the  buyer  should  make  default,  or  where  the  buyer 
has  been  in  default  in  the  payment  of  the  price  an  unrea- 
sonable time.  The  seller  shall  not  thereafter  be  liable  to 
the  buyer  upon  the  contract  to  sell  or  the  sale,  but  may 
recover  from  the  buyer  damages  for  any  loss  occasioned 
by  the  breach  of  the  contract  or  of  the  sale. 


SALES  315 

(2)  The  transfer  of  title  shall  not  be  held  to  have 
been  rescinded  by  an  unpaid  seller  until  he  has  mani- 
fested by  notice  to  the  buyer  or  by  some  other  overt  act 
an  intention  to  rescind.  It  is  not  necessary  that  such 
overt  act  should  be  communicated  to  the  buyer,  but  the 
giving  or  failure  to  give  notice  to  the  buyer  of  the  inten- 
tion to  rescind  shall  be  relevant  in  any  issue  involving  the 
question  whether  the  buyer  had  been  in  default  an  unrea- 
sonable time  before  the  right  of  rescission  was  asserted. 

Section  LXII.  Subject  to  the  provisions  of  this  act, 
the  unpaid  seller's  right  of  lien  or  stoppage  in  transit  is 
not  affected  by  any  sale  or  other  disposition  of  the  goods 
which  the  buyer  may  have  made,  unless  the  seller  has 
assented  thereto. 

If,  however,  a  negotiable  document  of  title  has  been 
issued  for  goods,  no  seller's  lien  or  right  of  stoppage  in 
transit  shall  defeat  the  right  of  any  purchaser  for  value 
in  good  faith  to  whom  such  document  has  been  nego- 
tiated, whether  such  negotiation  be  prior  or  subsequent 
to  the  notification  to  the  carrier  or  other  bailee  who 
issued  the  document,  of  the  seller's  claim  to  a  lien  or  right 
of  stoppage  in  transit. 


PART  V 

Actions  for  Breach  of  the  Contract 

BEMEDIES  OF  THE  SELLEB 


Section  LXIII.  (1)  Where,  under  a  contract  to  sell 
or  a  sale,  the  property  in  the  goods  has  passed  to  the 
buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to 
pay  for  the  goods  according  to  the  terms  of  the  contract 
or  the  sale,  the  seller  may  maintain  an  action  against  him 
for  the  price  of  the  goods. 
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(2)  Where,  under  a  contract  to  sell  or  a  sale,  the 
price  is  payable  on  a  day  certain,  irrespective  of  delivery 
or  of  transfer  of  title,  and  the  buyer  wrongfully  neglects 
or  refuses  to  pay  such  price,  the  seller  may  maintain  an 
action  for  the  price,  although  the  property  in  the  goods 
has  not  passed,  and  the  goods  have  not  been  appropriated 
to  the  contract.  But  it  shall  be  a  defense  to  such  an 
action  that  the  seller  at  any  time  before  judgment  in 
such  action  has  manifested  an  inabihty  to  perform  the 
contract  or  the  sale  on  his  part  or  an  intention  not  to 
perform  it. 

(3)  Although  the  property  in  the  goods  has  not 
passed,  if  they  cannot  readily  be  resold  for  a  reasonable 
price,  and  if  the  provisions  of  section  sixty-four  (64)  are 
not  apphcable,  the  seller  may  offer  to  deliver  the  goods 
to  the  buyer,  and,  if  the  buyer  refuses  to  receive  them, 
may  notify  the  buyer  that  the  goods  are  thereafter  held 
by  the  seller  as  bailee  for  the  buyer.  Thereafter  the 
seller  shall  treat  the  goods  as  the  buyer's  and  may  main- 
tain an  action  for  the  price. 

Section  LXIV.  (1)  Where  the  buyer  wrongfully 
neglects  or  refuses  to  accept  and  pay  for  the  goods,  the 
seller  may  maintain  an  action  against  him  for  damages 
for  non-acceptance. 

(2)  The  measure  of  damages  is  the  estimated  loss 
directly  and  naturally  resultmg,  in  the  ordinary  course 
of  events,  from  the  buyer's  breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods 
in  question,  the  measure  of  damages  is,  in  the  absence  of 
special  circumstances  showing  proximate  damage  of  a 
greater  a  mount,  the  difference  between  the  contract  price 
and  the  market  or  current  price  at  the  time  or  times 
when  the  goods  ought  to  have  been  accepted,  or,  if  no  time 
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was  fixed  for  acceptance,  then  at  the  time  of  the  refusal 
to  accept. 

(4)  If,  while  labor  or  expense  of  material  amount  are 
necessary  on  the  part  of  the  seller  to  enable  him  to  fulfill 
his  obligations  under  the  contract  to  sell  or  the  sale,  the 
buyer  repudiates  the  contract  or  the  sale,  or  notifies  the 
seller  to  proceed  no  further  therewith,  the  buyer  shall  be 
liable  to  the  seller  for  no  greater  damages  than  the  seller 
would  have  suffered  if  he  did  nothing  toward  carrying  out 
the  contract  or  the  sale  after  receiving  notice  of  the 
buyer's  repudiation  or  countermand.  The  profit  which 
the  seller  would  have  made  if  the  contract  or  the  sale  had 
been  fully  performed  shall  be  considered  in  estimating 
such  damages. 

Section  LXV.  Where  the  goods  have  not  been  deliv- 
ered to  the  buyer,  and  the  buyer  has  repudiated  the  con- 
tract to  sell  or  sale,  or  has  manifested  his  inability  to  per- 
form his  obligations  thereunder,  or  has  committed  a 
material  breach  thereof,  the  seller  may  totally  rescind  the 
contract  or  the  sale  by  giving  notice  of  his  election  so  to 

do  to  the  buyer. 

1 

BEMEDIES  OF  THE  BUTEB 

Section  LXVI.  Where  the  property  in  the  goods  has 
passed  to  the  buyer  and  the  seller  wrongfully  neglects  or 
refuses  to  deliver  the  goods,  the  buyer  may  maintain  any 
action  allowed  by  law  to  the  owner  of  goods  of  similar 
kind  wrongfully  converted  or  withheld. 

Section  LXVII.  (1)  Where  the  property  in  the 
goods  has  not  passed  to  the  buyer,  and  the  seller  wrong- 
fully neglects  or  refuses  to  deliver  the  goods,  the  buyer 
may  maintain  an  action  against  the  seller  for  damages  for 
non-delivery. 
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(2)  The  measure  of  damages  is  the  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  seller's  breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods 
in  question,  the  measure  of  damages,  in  the  absence  of 
special  circumstances  showing  proximate  damages  of  a 
greater  amount,  is  the  difference  between  the  contract 
price  and  the  market  or  current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to  have  been  delivered, 
or,  if  no  time  was  fixed,  then  at  the  time  of  the  refusal 
to  deliver. 

Section  LXVIII.  Where  the  seller  has  broken  a  con- 
tract to  deliver  specific  or  ascertained  goods,  a  court  hav- 
ing the  powers  of  a  court  of  equity  may,  if- it  thinks  fit, 
on  the  application  of  the  buyer,  by  its  judgment  or  decree 
direct  that  the  contract  shall  be  performed  specifically, 
without  giving  the  seller  the  option  of  retaining  the 
goods  on  payment  of  damages.  The  judgment  or  decree 
may  be  unconditional,  or  upon  such  terms  and  conditions 
as  to  damages,  payment  of  the  price  and  otherwise,  as 
the  court  may  deem  just. 

Section  LXIX.  (1)  Where  there  is  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may,  at  his  election: 

(a)  Accept  or  keep  the  goods  and  set  up  against  the 
seller  the  breach  of  warranty  by  way  of  recoupment  in 
diminution  or  extinction  of  the  price; 

(b)  Accept  or  keep  the  goods  and  maintain  an  action 
against  the  seller  for  damages  for  the  breach  of  war- 
ranty; 

(c)  Refuse  to  accept  the  goods,  if  the  property 
therein  has  not  passed,  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty ; 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse 
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to  receive  the  goods,  or  if  the  goods  have  ah*eady  been 
received,  return  them  or  offer  to  return  them  to  the 
seller  and  recover  the  price  or  any  part  thereof  which  has 
been  paid. 

(2)  When  the  buyer  has  claimed  and  has  been 
granted  a  remedy  in  any  one  of  these  ways,  no  other 
remedy  shall  thereater  be  granted. 

(3)  Where  the  goods  have  been  delivered  to  the 
buyer,  he  cannot  rescind  the  sale  if  he  knew  of  the  breach 
of  warranty  when  he  accepted  the  goods,  or  if  he  fails  to 
notify  the  seller  within  a  reasonable  time  of  the  election 
to  rescind,  or  if  he  fails  to  return  or  to  offer  to  return  the 
goods  to  the  seller  in  substantially  as  good  condition  as 
they  were  in  at  the  time  when  the  property  was  trans- 
ferred to  the  buyer.  But  if  deterioration  or  injury  of  the 
goods  is  due  to  the  breach  of  warranty,  such  deterioration 
or  injury  shall  not  prevent  the  buyer  from  returning  or 
offering  to  return  the  goods  to  the  seller  and  rescinding 
the  sale. 

(4)  Where  the  buyer  is  entitled  to  rescind  the  sale 
and  elects  to  do  so,  the  buyer  shall  cease  to  be  liable  for 
the  price  upon  returning  or  offering  to  return  the  goods. 
If  the  price  or  any  part  thereof  has  ah^ady  been  paid, 
the  seller  shall  be  hable  to  repay  so  much  thereof  as  has 
been  paid,  concurrently  with  the  return  of  the  goods,  or 
immediately  after  an  offer  to  return  the  goods  in  ex- 
change for  repajonent  of  the  price. 

(5)  Where  the  buyer  is  entitled  to  rescind  the  sale 
and  elects  to  do  so,  if  the  seller  refuses  to  accept  an  offer 
of  the  buyer  to  return  the  goods,  the  buyer  shall  there- 
after be  deemed  to  hold  the  goods  as  bailee  for  the  seller, 
but  subject  to  a  hen  to  secure  the  repayment  of  any  por- 
tion of  the  price  which  has  been  paid,  and  with  the 
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remedies  for  the  enforcement  of  such  lien  allowed  to  an 
unpaid  seller  by  section  fifty-three. 

(6)  The  measure  of  damages  for  breach  of  warranty 
is  the  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  breach  of  warranty  . 

(7)  In  the  case  of  breach  of  warranty  of  quality,  such 
loss,  in  the  absence  of  special  circumstances  showing 
proximate  damage  of  a  greater  amount,  is  the  difference 
between  the  value  of  the  goods  at  the  time  of  delivery  to 
the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty. 

Section  LXX.  Nothing  in  this  act  shall  affect  the 
right  of  the  buyer  or  of  the  seller  to  recover  interest  or 
special  damages  in  any  case  where  by  law  interest  or  spe- 
cial damages  may  be  recoverable,  or  to  recover  money 
paid  where  the  consideration  for  the  payment  of  it  has 
failed. 

PART  VI 
INTERPRETATION 

Section  LXXI.  Where  any  right,  duty,  or  liability 
would  arise  under  a  contract  to  sell  or  a  sale  by  impUca- 
tion  of  law,  it  may  be  negatived  or  varied  by  express 
agreement  or  by  the  course  of  deaUng  between  the  par- 
ties, or  by  custom,  if  the  custom  be  such  as  to  bind  both 
parties  to  the  contract  or  sale. 

Section  LXXII.  Where  any  right,  duty  or  liability  is 
declared  by  this  act,  it  may,  unless  otherwise  herein  pro- 
vided, be  enforced  by  action. 

Section  LXXIII.  In  any  case  not  provided  for  in  this 
act,  the  rules  of  law  and  equity,  including  the  law  mer- 
chant, and  in  particular  the  rules  relating  to  the  law  of 
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principal  and  agent  and  to  the  effect  of  fraud,  misrepre- 
sentation, duress  or  coercion,  mistake,  bankruptcy,  or 
other  invalidating  cause,  shall  continue  to  apply  to  con- 
tracts to  sell  and  to  sales  of  goods. 

Section  LXXIV.  This  act  shall  be  so  interpreted  and 
construed,  if  possible,  as  to  effectuate  its  general  purpose 
to  make  uniform  the  law  of  those  states  which  enact  it. 

Section  LXXV.  The  provisions  of  this  act  relating  to 
contracts  to  sell  and  to  sales  do  not  apply,  unless  so 
stated,  to  any  transaction  in  the  form  of  a  contract  to  sell 
or  a  sale  which  is  intended  to  operate  by  way  of  mortgage, 
pledge,  charge,  or  other  security. 

Section  LXXVI.     (1)     In  this  act,  unless  the  context 
or  subject-matter  otherwise  requires; 
"Action"    includes   counter-claim,    set-off,    and   suit   in 

equity. 
"Buyer"  means  a  person  who  buys   or  agrees  to  buy 
goods,  or  any  legal  successor  in  interest  of  such  person. 
"Defendant"  includes  a  plaintiff  against  whom  a  right  of 

set-off  or  counterclaim  is  asserted. 
"DeUvery"  means  voluntary  transfer  of  possession  from 
one  person  to  another.  ^ 

"Divisible  contract  to  sell"  or  "divisible  sale"  means  a 
contract  to  sell  or  a  sale  in  which  by  its  terms  the  price 
for  a  portion  or  portions  of  the  goods  less  than  the 
whole  is  fixed  or  ascertainable  by  computation. 
"Document  of  title  to  goods"  includes  any  bill  of  lading, 
dock  warrant,  warehouse  receipt  or  order  for  the  deUv- 
ery  of  goods,  or  any  other  document  used  in  the  ordi- 
naiy  course  of  business  in  the  sale  or  transfer  of  goods, 
as  proof  of  the  possession  or  control  of  the  goods,  or 
authorizing  or  purporting  to  authorize  the  possessor  of 
the  document  to   transfer   or   receive,   either  by  en- 
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dorsement  or  by  delivery,  goods  represented  by  such 
document. 

"Fault"  means  wrongful  act  or  default. 

"Fungible  goods"  means  goods  of  which  any  unit  is 
from  its  nature  or  by  mercantile  usage  treated  as  the 
equivalent  of  any  other  unit. 

"Future  goods"  mean  goods  to  be  manufactured  or 
acquired  by  the  seller  after  the  making  of  the  contract 
of  sale. 

"Goods"  include  all  chattels  personal  other  than  things  in 
action  and  money.  The  term  includes  emblements,  in- 
dustrial growing  crops,  and  things  attached  to  or  form- 
ing part  of  the  land  which  are  agreed  to  be  served 
before  sale  or  under  the  contract  of  sale. 

"Order"  in  sections  of  this  act  relating  to  documents  of 
title  means  an  order  by  indorsement  on  the  document. 

"Person"  includes  a  corporation  or  partnership,  or  two 
or  more  persons  having  a  joint  or  common  interest. 

"Plaintiff"  includes  defendant  asserting  a  right  of  set-off 
or  counter-claim. 

"Property"  means  the  general  property  in  goods,  and  not 
merely  a  special  property. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Purchases"  includes  taking  as  a  mortgagee  or  as  a 
pledgee. 

"Quality  of  goods"  includes  their  state  or  condition. 

"Sale"  includes  a  bargain  and  sale  as  well  as  a  sale  and 
delivery. 

"Seller"  means  a  person  who  sells  or  agrees  to  sell  goods, 
or  any  legal  successor  in  interest  of  such  person. 

"Specific  goods"  means  goods  identified  and  agreed  upon 
at  the  time  a  contract  to  sell  or  a  sale  is  made. 
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"Value"  is  any  consideration  sufficient  to  support  a  sim- 
ple contract.  An  antecedent  or  pre-existing  claim, 
whether  for  money  or  not,  constitutes  value  where 
goods  or  documents  of  title  are  taken  either  in  satis- 
faction thereof  or  as  security  therefor. 

(2)  A  thing  is  done  "in  good  faith"  within  the  mean- 
ing of  this  act  when  it  is  in  fact  done  honestly,  whether 
it  be  done  negligently  or  not. 

(3)  A  person  is  insolvent  within  the  meaning  of  this 
act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary 
course  of  business  or  cannot  pay  his  debts  as  they 
become  due,  whether  he  has  committed  an  act  of  bank- 
ruptcy or  not,  and  whether  he  is  insolvent  within  the 
meaning  of  the  federal  bankruptcy  law  or  not. 

(4)  Goods  are  in  a  "deliverable  state"  within  the 
meaning  of  this  act  when  they  are  in  such  a  state  that 
the  buyer  would,  under  the  contract,  be  bound  to  take 
delivery  of  them. 

Section  LXXVII.  This  act  may  be  cited  as  the  Sales 
Act. 
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